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SUBJECTIVE HIRING AND PROMOTION 
DECISIONS IN THE WAKE OF ForRT WorTH, 
ATONIO, AND PRICE WATERHOUSE 


Peter N. Swan* 


INTRODUCTION 


The legislative history of Title VII makes it clear that employers are 
free to upgrade their workforce by hiring or promoting the best appli- 
cants they can attract.: Of course they may not discriminate against 
persons in protected classes; if their reasons for choosing a non-minority 
over a qualified minority are found to be pretextual, they will be liable. 
In many hiring and promotion situations, particularly for white-collar 
jobs, interviews or other subjective evaluations of a candidate’s quali- 
fications are the principal means of selection. There has long been 
concern that the subjective nature of such a process could mask delib- 
erate or unconscious discrimination. 

Persons or classes of persons who believe they have been foreclosed 
from jobs or promotions by an employer that uses subjective selection 
methods often point to data describing the selection process or dis- 
cussing the workforce as presently constituted. In short, they use 
statistics or numerical measures of the percentages of minorities either 
in the overall workforce or in the jobs higher in the management 
hierarchy. Such complainants infer discrimination based on a disparity 
in the percentages of minorities compared with some benchmark per- 
centages.” 

Discrimination claims have long been categorized as either disparate- 
treatment claims or disparate-impact claims. The former address more 
individualized contexts, focusing on the particular selection or em- 
ployment decision being challenged.* Disparate-treatment claims tra- 





* Professor of Law, University of Oregon School of Law. Assistant to the President 
for Legal Affairs, University of Oregon. I thank my colleague, Professor Donald Brodie, 
for reviewing the manuscript. 

1. 110 Conc. REc. 14,331 (1964). 

2. See, e.g., International Bhd. of Teamsters v. United States, 431 U.S. 324, 97 S. 
Ct. 1843 (1977); Albemarle Paper Co. v. Moody, 422 U.S. 405, 95 S. Ct. 2362 (1975); 
Griggs v. Duke Power Co., 401 U.S. 424, 91 S. Ct. 849 (1971). 

3. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15, 97 
S. Ct. 1843, 1854 n.15 (1977). ‘“‘Systemic’’ disparate treatment is often redressed through 
class actions and refers to situations in which there is an employer policy or tradition 
of systematically excluding protected classes or affording them relatively less opportu- 
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ditionally require the plaintiff to show intent on the part of the defendant 
to discriminate illegally. The latter address selection criteria which are 
facially neutral but which, when applied to large numbers of candidates, 
cause a disproportionate rate of rejection at that decision point for 
members of some or all protected classes.» Some argue that intent is 
not an element of a disparate-impact claim since the tests or require- 
ments challenged are, by definition, facially neutral.* Others contend 
that intent is required, but may be proved by the circumstantial evidence 
of the statistics since direct evidence is seldom available.’ 

The Supreme Court has developed a format for presenting evidence 
in disparate-treatment cases. To establish a prima facie case, the plaintiff 
must show that he or she is in a protected class, that a job (or promotion) 
was available, that he or she was qualified for the job, and that he or 
she was not selected and the search continued.* Once this is proven, 
the burden of coming forward shifts to the defendant employer. To 
meet this burden, the defendant must either articulate a legitimate non- 
discriminatory reason for choosing someone else (i.e., the person chosen 
was better suited for the job) or show plaintiff was not qualified by 
reason of failing to meet a bona fide occupational requirement (BFOQ). 
The burden of coming forward then shifts back to the plaintiff to show 
that the defendant’s justification of its choice was pretextual.° The 
burden of persuasion remains with the plaintiff. 


In disparate-impact cases, the law has evolved somewhat differently. 
The plaintiff, relying on statistics, must show a non-trivial disparity.’° 





nities than non-minorities. Of course individual victims of such treatment could bring 
their own separate actions relying on direct evidence rather than inferences based on 
statistics. For a case discussing the interplay of class-action procedures, collateral estop- 
pel, and individualized litigation, see Cooper v. Federal Reserve Bank of Richmond, 467 
U.S. 867, 104 S. Ct. 2794 (1984). 

4. E.g., Guardians Ass’n v. Civil Service Comm’n, 630 F.2d 79 (2d Cir. 1980), cert. 
denied, 452 U.S. 940 (1981). In Green v. USX Corp., 843 F.2d 1511 (3d Cir. 1988), the 
court applied a disparate-impact analysis to the subjective hiring practices of an employer 
which used ‘‘unguided”’ (by written guidelines), and ‘‘unsupervised’’ (by higher company 
officials) interviews by plant forepersons in hiring new employees. This practice resulted 
in only 17.6% of the new hires for skilled jobs being black although 25.9% of the 
applicants for such jobs were black. 

5. See, e.g., Washington v. Davis, 426 U.S. 229, 96 S. Ct. 2040 (1976). 

6. Watson v. Fort Worth Bank and Trust, 487 U.S. 977, 108 S. Ct. 2777, 2793 (1988) 
(Blackmun, J., concurring in part and concurring in the judgment); Caldwell, Reaffirming 
the Disproportionate Effects Standard of Liability in Title VII Litigation, 46 U. Prrr. L. 
REV. 555, 572-73 (1985). 

7. Gold, Griggs’ Folly: An Essay on the Theory, Problems and Origin of the Adverse 
Impact Definition of Employment Discrimination and a Recommendation for Reform, 7 
INDus. REL. L. J. 429, 491-503 (1985). 

8. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 1824 
(1973). 

9. Texas Dep’t. of Community Affairs v. Burdine, 450 U.S. 248, 252-53, 101 S. Ct. 
1089, 1093 (1981). 

10. The Equal Employment Opportunity Commission, along with other federal agen- 
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The burden of proof then shifts to the defendant to show what many 
lower courts have referred to as a ‘‘business necessity’ for the chal- 
lenged criteria.1! This typically has involved validating the challenged 
tests or showing a tight linkage to the successful functioning of the 
business enterprise.12 Many courts have treated ‘‘business necessity”’ 





cies that have civil rights enforcement authority, have adopted the ‘‘four-fifths rule’’ as 
stated in the Uniform Guidelines on Employee Selection Procedures. 29 C.F.R. § 1607.4 
(1988). The Guidelines state that: 
A selection rate for any race, sex, or ethnic group which is less than four-fifths 
(4/5) (or eighty percent) of the rate for the group with the highest rate will 
generally be regarded by the Federal enforcement agencies as evidence of 
adverse impact, while a greater than four-fifths rate will generally not be 
regarded by Federal enforcement agencies as evidence of adverse impact. 

The ‘‘four-fifths rule’’ has been criticized by several commentators on a number of 
technical grounds. See, e.g., Boardman & Vining, The Role of Probative Statistics in 
Employment Discrimination Cases, 46 LAw & CONTEMP. PRoBs. 189, 205-07 (1983); Shoben, 
Differential Pass-Fail Rates in Employment Testing: Statistical Proof Under Title VII, 91 
Harv. L. REv. 793, 805-11 (1978). The authors make the following criticisms: First, the 
tule looks only to the experience of the applicants at the employer’s place of employment. 
(See also SULLIVAN, ZIMMER & RICHARDS, EMPLOYMENT DISCRIMINATION, § 4.2.3.2. (2d ed., 
1988)). Second, the rule focuses on passing rates and not sample size. Therefore the 
statistical results may produce anomalies. Third, the rule fails to account for the mag- 
nitude of differences on pass rates because it focuses on the ratio of rates. Lastly, the 
tule looks only to pass rates while authority suggests that either passing or failing rates 
can be used to show impact. 

Although criticized, many courts have used or referred with approval to the test. See, 
e.g., Chrisner v. Complete Auto Transit, Inc., 645 F.2d 1251, 1258 n.4 (6th Cir. 1981). 
Other courts have been more reserved in their acceptance of the test. See, e.g., Cox v. 
City of Chicago, 868 F.2d 217, 220 n.1 (7th Cir. 1989) (‘‘We do not unequivocally 
endorse the EEOC’s Guidelines’’); Cuesta v. State of New York Office of Ct. Admin., 657 
F. Supp. 1084, 1094 (S.D.N.Y. 1987), aff'd, 888 F.2d 125 (2d Cir. 1989). (‘‘The four- 
fifths rule should not, however, be seen as establishing a bright line rule applicable to 
all situations’). 

11. See Stephen v. PGA Sheraton Resort, Ltd., 873 F.2d 276, 279 (11th Cir. 1989); 
Foster v. Board of School Comm’rs, 872 F.2d 1563, 1569 (11th Cir. 1989); Morgan v. 
Harris Trust & Savings Bank of Chicago, 867 F.2d 1023, 1027-28 (7th Cir. 1989); Perez 
v. Federal Bureau of Investigation, 707 F. Supp. 891, 902 (W.D. Tex. 1988); Kincade v. 
Firestone Tire & Rubber Co., 694 F. Supp. 368, 376 (M.D. Tenn. 1987); Zamlen v. City 
of Cleveland, 686 F. Supp. 631, 652 (N.D. Ohio 1988). 

12. See infra notes 30-32 and accompanying text. 

Title VII provides several statutory defenses to a disparate-impact case. These defenses 
are in addition to the broader, judicially created ‘‘business necessity’’ defense. Section 
703(h) of Title VII states that: 

it shall not be an unlawful employment practice ... for an employer to give 
and to act upon the results of any professionally developed ability test provided 
that such test, its administration or action upon the results is not designed, 
intended or used to discriminate because of race, color, religion, sex or national 
origin. 

The Equal Employment Opportunity Commission and other government agencies charged 
with enforcement promulgated Uniform Guidelines on Employee Selection Procedures. 
43 Fed. Reg. 38,290 (Aug. 25, 1978). These Guidelines, to a large degree, rely on and 
incorporate the standards industrial psychologists had set for themselves for determining 
the validity of tests. See SULLIVAN, ZIMMER & RICHARDS, EMPLOYMENT DISCRIMINATION, § 
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as an affirmative defense.** Of course, the defendant was also free to 
attack the reliability of the plaintiff’s statistical model and thus under- 
mine the prima facie case." 

Thus, proof through statistics was generally reserved for disparate 
impact cases where a particular test or qualification (e.g., high school 
diploma) was the selection tool under attack. Although some uses of 
statistics were allowed in systemic disparate-treatment salary*® or pre- 
ferred-assignment”® cases, courts were far more cautious about allowing 
statistical proof in disparate-treatment cases.’’ 

In its last two terms the Supreme Court has provided three decisions 
of enormous importance to those litigating in the field of employment 





4.5.1 (2d ed. 1988). In two consecutive years the Supreme Court gave different treatment 
to the Guidelines. In Albemarle Paper Co. v. Moody, 422 U.S. 405, 95 S. Ct. 2362 (1975), 
the Court strictly applied the test guidelines and struck down an employer’s attempt to 
validate a test. But in Washington v. Davis, 426 U.S. 229, 96 S. Ct. 2040 (1976), the 
Court upheld an employer’s test validation that neither met the EEOC guidelines nor 
professional standards. The Court indicated that the employer’s approach was a ‘‘much 
more sensible construction of the job-relatedness requirement.’’ 426 U.S. at 251, 96 S. 
Ct. at 2053. The EEOC subsequently promulgated new, less stringent, guidelines that 
followed the Washington approach. 

There are three different techniques or strategies that may be used to validate a test: 
content validation; criterion-related validation; construct validation. Content validation 
is appropriate when the test can approximate a sample of the critical elements of the 
job. The classic example is a typing test for a typing job. Criterion-related validation 
tests attempt to identify abstract skills which are required for the job. The skills necessary 
for the job are determined by evaluating the skills involved in the job in question. In 
the typing example, the test designer might decide that finger dexterity is critical to the 
ability to type well. The designer would then use a dexterity test to determine which 
person would become a good typist. In order to evaluate the validity of the test, the 
designer would conduct a statistical study to determine whether dexterous fingers predict 
successful typists. The third test, construct validation, attempts to determine psycholog- 
ical traits associated with successful job performance. In construct validation, the critical 
work behaviors or mental constructs must be identified. In the typing example, the 
psychological trait of the ability to withstand boredom may be said to measure the 
potential for job success. (These examples are borrowed from SULLIVAN, ZIMMER & RI- 
CHARDS, EMPLOYMENT DISCRIMINATION, §§ 4.5.6 and 4.5.8. For a general discussion of the 
tests, see § 4.5). 

13. See, e.g., Hayes v. Shelby Memorial Hosp., 726 F.2d 1543, 1547 (11th Cir. 1984), 
reh’g denied, 732 F.2d 944 (11th Cir. 1984); Criswell v. Western Airlines, Inc., 709 F.2d 
544, 552 (9th Cir. 1983), aff'd, 472 U.S. 400, 105 S. Ct. 2743 (1985); Vuyanich v. 
Republic Nat’! Bank of Dallas, 521 F. Supp. 656, 662 (N.D. Tex. 1981). 

14. See, e.g., Melani v. Board of Higher Educ. of New York, 561 F. Supp. 769, 781 
(S.D.N.Y. 1983). 

15. Spaulding v. University of Wash., 740 F. 2d 686, 703 (9th Cir. 1984), cert. denied, 
469 U.S. 1036 (1984); ASFME v. Washington, 770 F.2d 1401, 1407 (9th Cir. 1985), reh’g 
denied, 813 F.2d 1034 (9th Cir. 1987). 

16. International Bhd. of Teamsters v. United States, 431 U.S. 324, 97 S. Ct. 1843 
(1977). 

17. See Pouncy v. Prudential Ins. Co. of America, 668 F.2d 795 (5th Cir. 1982). 
Statistics were also allowed in systemic disparate treatment cases brought by the EEOC 


in which they are usually referred to as ‘‘pattern and practice’ cases. See Teamsters, 
supra note 16. 
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discrimination. The first case was Watson v. Fort Worth Bank & Trust.** 
In the next term, the Court rendered opinions in Price Waterhouse v. 
Hopkins’® and Wards Cove Packing Company v. Atonio.”° These deci- 
sions blur the lines between the burdens of proof in disparate-impact 
and disparate-treatment cases. At the same time, they clarify the current 
Court’s position with regard to the future of the business necessity 
defense, the circumstances under which the burden of persuasion will 
shift to defendants, and how statistical proof must be supported. 

In deciding Watson v. Fort Worth Bank & Trust,”' the Court faced a 
disparate-treatment claim by a black woman who had thrice been passed 
over for promotion based on subjective judgments. It approved the use 
of statistics by the plaintiff in establishing a prima facie case. Because 
this approval gave the plaintiffs in individual disparate-impact cases 
the new weapon of statistical evidence, it was immediately hailed by 
the plaintiffs’ bar as a significant breakthrough in employment discrim- 
ination law. However, I suggest in this essay that use of the new 
weapon is relatively circumscribed and that the Court’s opinion also 
clarifies and reshapes disparate-impact doctrine and procedure in new 
ways that are advantageous to employers.” 





18. 487 U.S. 977, 108 S. Ct. 2777 (1988). 

19. 109 S. Ct. 1775 (1989). 

20. 109 S. Ct. 2115 (1989). 

21. See Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 108 S. Ct. 2777 (1988). 

22. For the reader not familiar with the use of statistical proof in employment 
discrimination cases, a momentary digression may be helpful. In a leading pattern and 
practice case, International Bhd. of Teamsters v. United States, 431 U.S. 324, 97 S. Ct. 
1843 (1977), the Court reviewed the statistics offered by plaintiff to show that the union 
and a trucking company had discriminated against blacks and Spanish-surnamed persons 
in hiring for the more desirable long-haul-driver jobs. The statistics disclosed disparities 
between the percentage of both blacks working for the employer as short-haul and long- 
haul drivers and in the local population and those on the employer’s workforce. Id. at 
337 n.17, 97 S. Ct. at 1855-56 n.17. The Court emphasized that the data illustrated a 
‘long lasting and gross disparity.’’ Id. at 339-40 n.20, 97 S. Ct. at 1856-57 n.20. This 
suggests large percentage differences without necessarily using the tools or concepts of 
statistics. Indeed, the salient features of this case—which give an intuitive ‘‘rightness’’ 
to the result, but probably also limit the precedent to its ‘‘gross’’ facts—appear to make 
resorting to sophisticated statistics unnecessary. The employer had, before enactment of 
Title VII, used none of these minorities in its long-haul operations. Moreover, long-haul, 
in two of its major terminal city operations, remained lily-white after the enactment. 
This led the Court of Appeals to characterize the determinative measure as the ‘‘inexorable 
zero’’ (number of minority long-haul drivers) during the years in question. United States 
v. T.I.M.E.-D.C., Inc., 517 F.2d 299, 315 (5th Cir. 1975). 

The next Supreme Court decision in a pattern and practice case to accept the use of 
statistical data to show disparity was Hazelwood School Dist. v. United States, 433 U.S. 
299, 97 S. Ct. 2736 (1977). In this case, the plaintiffs challenged the hiring practices of 
a suburban St. Louis school district in which the percentage of black teachers was only 
2% compared to 15% in the St. Louis school district. However, the latter had been using 
a 50% set-aside program which both inflated its percentage and also may have caused 
black applicants to apply to St. Louis rather than to Hazelwood because they saw the 
former as much more of a ‘‘sure thing.’’ The other school districts in the metropolitan 
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Part I of this essay examines the remaining vitality of the ‘‘business 
necessity’’ defense. A review of what defendants’ burden will be in 





area had employed blacks at just under 6% of their workforces. The Court noted that an 
even higher population-based disparity would be unworkable in such a case. It observed 
that while population statistics may have been acceptable in Teamsters, in which 
(apparently even large truck) truck-driving was felt to be a skill that could be readily 
enough learned, the same could not be said of being qualified to teach. See id. at 308 
n.13, 97 S. Ct. at 2742 n.13. See also Moore v. Hughes Helicopters, Inc., 708 F.2d 475, 
484 (9th Cir..1983) (rejecting statistics about entire collective bargaining unit and insisting 
upon data related to those qualified for promotion to upper-level jobs). Because there is 
also a need to know if the data reflects the disadvantaging of actual applicants, the Court 
in Hazelwood stated that a very relevant comparison would be between the racial 
composition of the applicant pool and the defendant’s hiring in the years after Title VII 
was enacted. 433 U.S. at 308 n.13, 97 S. Ct. at 2742 n.13. Justice White pointed out in 
his concurrence that the defendant had hired a greater percentage of black applicants 
than white applicants during the relevant years. Id. at 347, 97 S. Ct. at 2748. An argument 
for going beyond applicant-pool data is that in the case of a persistent or obvious 
discriminator, minorities who do want the jobs are discouraged from even applying, 
seeing it as an exercise in futility. 

An intermediate data-base would be the metropolitan-area employed workforce. This 
would contain those persons qualified for the job in question, but would be under- 
inclusive because it would not count those qualified persons who were unemployed yet 
seeking work. It might also be over-inclusive because it would include those who would 
never choose to work for defendant because of its location, undesirable working conditions 
(not related to past or present discrimination), affiliation with factories in South Africa, 
etc. 

The Hazelwood Court also used statistical measures and concepts in espousing a more- 
than-two-standard-deviations rule. Id. at n.14. A standard deviation is a measure of 
variance from the mean in a ‘‘normal”’ or random distribution of values (i.e. a probabilistic 
measure of how far from the ‘‘central tendency’’ of a bell-shaped distribution curve). 
This basically endorses a standard of proof which (assuming the plaintiff’s data or 
statistical manipulations have not been shown to be incomplete, incorrect, or inappro- 
priate) shows that the low number of minorities hired could only have been the result 
of random chance one time in forty, thus supporting the inference that the disparity was 
intentional. 

For a discussion of measures of disparity and the distinction between statistical 
confidence levels, measures of substantial injury and prosecutorial guidelines (specifically 
the EEOC’s 80% rule (29 C.F.R. part 1607)), see Thomas v. Metroflight, Inc., 814 F.2d 
1506, 1511 n.4 (10th Cir. 1987). 

Atonio was a class action challenging the hiring practices for skilled jobs in the 
seasonal operation of a fish cannery. Plaintiffs alleged, among other things, that an ‘‘old 
boy”’ policy and an English-language requirement were used to exclude Alaska Natives 
and Filipinos from these positions. Plaintiffs attempted to show a disparate impact by 
using statistics. The majority rejected the plaintiffs’ statistics because they compared the 
number of minorities in the more desirable ‘‘non-cannery’’ positions (e.g., engineers, 
quality control supervisors, machinists, bookkeepers, and crew on tender vessels) with 
the number in the ‘‘cannery’’ workforce. The Court pointed out that the latter group was 
over-inclusive because it included persons who had no desire to or intention of holding 
the non-cannery jobs and under-inclusive because it excluded many persons who were 
qualified. The cannery workers were said to in ‘‘no way reflect . . . the pool of qualified 
job applicants.’’ Wards Cove Packing Co. v. Atonio, 109 S. Ct. 2115, 2123 (1989). See 
also McKenzie v. Sawyer, 684 F.2d 62, 71 (D.C. Cir. 1982). The Court in Atonio also 
noted that the comparator group may have been an artifact of the employer’s collective 
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cases in which the plaintiffs have relied upon statistics to infer dis- 
crimination in subjective selection processes is the focus of Part II. Part 
III discusses the analytic and evidentiary role of causation in cases with 
statistics and in cases without statistics. The essay concludes with 
observations on the current state of the law as formulated by these 
cases. 


I. THE STANDARD FOR JUSTIFICATION 


In disparate-impact cases involving facially neutral objective criteria, 
most lower courts have used the ‘‘business necessity’’ test.2* In the 
seminal decision of Griggs v. Duke Power Company,” the Supreme 
Court discussed equal opportunity as constricted by the employer’s 
eligibility requirements. A unanimous Court declared that ‘‘the touch- 
stone [in analyzing such requirements] is business necessity.’’?® How- 
ever, in the very next sentences the Court explained that practices 
which cannot be shown to ‘‘be related to job performance’’ and tests 
or requirements which cannot be shown to have either a ‘‘demonstrable 
relationship to successful performance’’ or a ‘‘manifest relationship to 
the employment’”’ are prohibited.” 

Even assuming that the Court in Griggs intended to establish an 
analytic framework as opposed to merely contrasting a functional link- 





bargaining agreement with a union which had a uniquely high percentage of minorities 
and that, should another union supply the same labor, the composition of the cannery 
workforce might well change to closely approximate the racial composition of the non- 
cannery employees. The significance of this, according to the Court, was that the alleged 
disparity would ‘‘disappear’’ by an extrinsically-driven change in staffing unrelated to 
the jobs that were the target of the discrimination suit. 109 S. Ct. at 2123. 

Although the case itself involved a reverse discrimination claim, Johnson v. Transpor- 
tation Agency of Santa Clara Cty., 480 U.S. 616, 107 S. Ct. 1442 (1987) reprised ‘the 
‘‘inexorable zero’’ concept in finding a reasonable basis for the defendant to believe there 
had been past discrimination. A woman applicant was selected for promotion to road 
dispatcher. Defendant public works agency showed that out of 258 skilled craft jobs in 
its domain, there was not a single female employee. The Court referred to this manifest 
imbalance in a ‘‘traditionally segregated job category’ as a sufficient showing to defend 
the affirmative action program. Id. at 632, 107 S. Ct. at 1452. Justice O’Connor, concur- 
ring, noted that the number of qualified women was ‘‘quite small’’ (5% in the local 
labor pool) and suggested the statistics were, to that extent, misleading. Id. at 652, 656- 
57, 107 S. Ct. at 1462-63, 1465. Justice Scalia, in dissent, argued that if women had not 
sought public works jobs, low numbers of women working for defendant could not be a 
basis for inferring intentional discrimination. If anything beyond free choice could explain 
it, he reasoned, it might be attributable to far more remote, long-term societal attitudes 
regarding ‘‘suitable’’ careers for women. Id. at 668, 107 S. Ct. 1471. 

23. See, e.g., Bunch v. Bullard, 795 F.2d 384 (5th Cir. 1986); Moore v. Hughes 
Helicopters Inc., 708 F.2d 475 (9th Cir. 1983); Hawkins v. Anheuser-Busch, Inc., 697 
F.2d 810 (8th Cir. 1983) (using the phrase ‘‘business necessity’’ but in fact requiring 
proof of ‘‘a manifest relationship to the employment in question’’ and a ‘‘compelling 
need ... to maintain that practice’’). 

24. 401 U.S. 424, 91 S. Ct. 849 (1971). 

25. Id. at 431, 91 S. Ct. at 853. 

26. Id. at 431-32, 91 S. Ct. at 853-54. 
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age to some other unrelated basis (e.g., intuitive, traditional, or mor- 
alistic) for eligibility requirements, what constituted ‘‘necessary’’ is far 
from clear. For an employer balancing on the edge of insolvency, 
reducing costs may be vitally necessary. For a manufacturer plagued 
with a worsening image with consumers because of low-quality prod- 
ucts, a more intelligent or more trainable workforce may be equally 
necessary. In a service industry presenting frequent interfaces with 
sensitive or anxious clients, employees with superior interpersonal 
skills may be critical. And certainly for common carriers, standards 
promoting and increasing operational safety can be argued to be nec- 
essary. Even staunch advocates of the business-necessity standard sel- 
dom contend that the requirement or test must be determinative of 
whether the employer remains in the industry. 

The Supreme Court, in Albemarle Paper Company v. Moody,?’ did 
not use the expression ‘‘business necessity’ in evaluating an employer’s 
promotion tests. Instead it spoke of ‘‘job relatedness’’ and—where tests 
are concerned—the need to show ‘‘significant correlation with impor- 
tant elements of [the relevant] work behavior.’’** On the other hand, 
tying the analysis exclusively to employee performance may prevent 
the court from considering more programmatic or long-term concerns, 
e.g., reducing excessive overhead costs, important to the company’s 
continued growth or economic viability.”° 


Where common carriers are involved, the courts have appeared to 
relax the ‘‘necessity’’ standard. They have either explicitly displaced 
it from ‘‘company survival’’ to furthering ‘‘efficiency and safety’’ in 
day-to-day operations, or have substituted a showing of a positive, 
though marginal, effect on safe performance in place of a need to show 
that the requirement is inevitably necessary for successful perform- 
ance.*° In New York City Transit Authority v. Beazer,*! the Supreme 





27. 422 U.S. 405, 95 S. Ct. 2362 (1975). 

28. Id. at 431, 95 S. Ct. at 2378. The Ninth Circuit in Contreras v. City of Los 
Angeles, 656 F.2d 1267, 1276-80 (1981), cert. denied, 455 U.S. 1021 (1982). Craig v. 
County of Los Angeles, 626 F.2d 659, 662 (1980), cert. denied, 450 U.S. 919 (1981), and 
deLaurier v. San Diego Unified School Dist., 588 F.2d 674 (1978) ‘‘treated ‘job related’ 
and ‘business necessity’ as interchangeable terms, neither of which required proof that 
the challenged policy was absolutely necessary for operation of the business.’’ 656 F.2d 
at 1276. 

29. See Johnson v. Pike Corp. of Am., 332 F. Supp. 490 (C.D. Cal. 1971) (cost to 
employer of responding to employee salary garnishments not a justification). Compare 
Wallace v. Debron Corp., 494 F.2d 674 (8th Cir. 1974) (employer can consider garnish- 
ment-servicing costs but must also relate to employee productivity). 

30. Cf. Wambheim v. J.C. Penney Co., 705 F.2d 1492, 1495 (9th Cir. 1983), cert. 
denied, 467 U.S. 1255 (challenge to disparate impact of ‘‘head-of-household”’ (i.e., the 
spouse to whom a majority of the earned income could be attributed) medical-benefits 
eligibility rule under section 703(a)(1) of Title VII rejected upon showing of holding 
down costs so that neediest employees could obtain coverage, under ‘‘legitimate and 
overriding business considerations’’ test). 

31. 440 U.S. 568, 99 S. Ct. 1355 (1979). 
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Court upheld a policy of not hiring methadone users. The Court used 
a ‘‘manifest relationship’’ test to justify this selection election device 
for ‘‘safety and efficiency’’ purposes not only in ‘‘safety sensitive’’ jobs 
such as subway drivers, dispatchers and maintenance personnel, but 
also in other positions which were not safety sensitive but which 
comprised 75% of the total jobs.* Lower courts dealing with common- 
carrier cases have reasoned that the greater the risk, the less persuasive 
the ‘‘necessity’’ justification (i.e., linkage to performance) need be.** 

Justice O’Connor, writing for a plurality in Fort Worth, used the 
expression ‘‘business necessity,’’ but also used ‘‘job-relatedness’’ as a 
synonymous test for justifying the disparity. She continued by speaking 
of the courts’ duty to evaluate whether ‘‘discretionary employment 
practices are insufficiently related to legitimate business purposes.’’** 
This expression is familiar from disparate-treatment analysis, where 
statistics are not employed: articulating such a purpose satisfies the 
defendant’s burden of coming forward to rebut the plaintiff’s prima 
facie case.** This parallelism was criticized by Justices Blackmun, 
Brennan and Marshall. They reasoned that the more expansive universe 
of reasons that might disprove intent could well include reasons that 
could not justify screening devices which disproportionately disqualify 
protected classes. These concurring justices cited, with seeming ap- 
proval, both the ‘‘manifest relationship’’ test and the ‘‘essential to good 
job performance’”’ test, while rejecting justifications which had only an 
‘‘indirect or minimal’’ effect on performance.** They suggested that the 
defendant could meet these tests by introducing scientific studies, using 
expert witnesses, and documenting ‘‘prior successful experience.’’*’ 
Their differences with the O’Connor plurality, however, may be more 
apparent than real since neither group contends that the test must 
implicate survival of the business or be a sine qua non of functioning 
as an enterprise. A more likely difference may lie in the latitude allowed 
in defining ‘‘performance.’’ The O’Connor position seems more realistic 
in invigorating that concept with some qualitative and long-term import 
as well as minimum acceptable standards of absenteeism, output, and 
rote knowledge. 





32. 440 U.S. at 587 n.31, 99 S. Ct. at 1366 n.31. 

33. See Spurlock v. United Air Lines, Inc., 475 F.2d 216 (10th Cir. 1972) (requirements 
of 500 piloting hours, instrument rating, and college diploma for entry into commercial 
pilot training program upheld notwithstanding disparate impact based on race . . . college 
completion justified because of need for career-long retraining because of equipment 
changes); cf. Hodgson v. Greyhound Lines, Inc., 499 F.2d 859 (7th Cir. 1974), cert. 
denied, 419 U.S. 1122 (1975) (disparate treatment case upholding formula involving 
driving experience and age (as surrogate for alertness and stamina) as a BFOQ for long- 
distance bus drivers in ADEA case). 

34. 108 S. Ct. at 2791. 


35. 108 S. Ct. at 2790-91. 
36. Id. at 2794. 
37. Id. at 2795. 
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The expression ‘‘manifest relationship,’’ though never defined by the 
Court, should be taken to mean ‘“‘tied to the productive and efficient 
operation of the enterprise in an evident, unambiguous, and relatively 
direct way.’’ Custom and practice in an industry would be relevant but 
not determinative evidence of a manifest relationship. The tie-in should 
be the principal purpose of the challenged requirement, not a mere 
ancillary effect. 

Within a year after Fort Worth, the Supreme Court granted certiorari 
in Atonio because ‘‘some of the issues raised by the decision below 
were matters on whicu this Court was evenly divided in Watson v. 
Fort Worth Bank & Trust ... .’’** In addressing the ‘‘business neces- 
sity’’ test, the majority held that ‘‘the dispositive issue is whether a 
challenged practice serves, in a significant way, the legitimate employ- 
ment goals of the employer .... There is no requirement that the 
challenged practice be ‘essential’ or ‘indispensable’ to the employer’s 
business for it to pass muster... . ’’%9 

Because Fort Worth was a disparate-treatment case, it was possible 
to argue that the ‘‘business necessity’’ holding in that case was limited 
to disparate-treatment claims where the plaintiff was relying on statis- 
tics.*° However, in Atonio the disparate-treatment claim was rejected 
by the trial court and this holding was not disturbed on appeal. The 
disparate-impact claims (based on a rehire preference, an English lan- 
guage requirement, nepotism, and word-of-mouth advertising of posi- 
tion openings) plus the question of applying disparate-impact analysis 
to subjective hiring practices were the only issues before the Supreme 
Court.*’ This strongly suggests that the ‘‘softer’’ application of the 
‘business necessity’’ concept will apply equally in cases involving 
purely objective selection devices. 


II. THE. BURDEN OF PROOF 


So long as the ‘‘business necessity’’ justification was considered as 
an affirmative defense, the burden of proof appropriately fell on defen- 
dants. Justice Blackmun argued in his concurrence in Fort Worth that 
since no question of intent is involved in disparate-impact cases, it 
follows that the burden scheme should not be the same as in disparate- 
treatment cases. He concluded that, as soon as the plaintiff had shown 
the defendant’s practice produced the disparity, demonstration of the 
evil sought to be remedied by Title VII was complete. It was then 


appropriate for the defendant to prove extenuation if it was to avoid 
liability.* 





38. 109 S. Ct. 2115, 2121 (1989). 

39. Id. at 2125-26. 

40. See Holdeman, Watson v. Fort Worth Bank & Trust: The Changing Face of 
Disparate Impact, 66 DEN. U.L. REv. 179, 200-01 (1989). 

41. 169 S. Ct. at 2119-20. 

42. 108 S. Ct. at 2794. Cf. Bundy v. Jackson, 641 F.2d 934, 952-53 (D.C. Cir. 1981). 
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Justice O’Connor’s opinion for the plurality in Fort Worth rejected 
placing the burden on the employer in a passage that expressed skep- 
ticism about the power of statistics, concern that covert ‘‘quota’”’ hiring 
or promotions would occur, and empathy for the employer’s evidentiary 
task. She stated: 


It is completely unrealistic to assume that unlawful discrimination 
is the sole cause of people failing to gravitate to jobs and employers 
in accord with the laws of chance.... It would be equally 
unrealistic to suppose that employers can eliminate, or discover 
and explain, the myriad of innocent causes that may lead to 
statistical imbalances in the composition of their work forces.* 


Next she cited section 703(j) of Title VII, which explicitly states that 
the legislation does not require an employer to balance its own work- 
force in proportion to the available workforce. This led her to conclude, 
inter alia, that the reference to the defendant’s ‘“‘burden of showing”’ 
in Griggs did not imply that the ultimate burden of proof shifts to the 
defendant. On the contrary, the ultimate burden of proving that dis- 
crimination against a protected group has been caused by a specific 
employment practice remains with the plaintiff at all times. 

The authority offered for Justice O’Connor’s interpretation was Al- 
bemarle Paper Company v. Moody,* in which the Court suggested that 
the plaintiffs could still prevail after a ‘‘business necessity’’ showing 
by proving that other, less discriminatory selection criteria were avail- 
able to meet the employer’s performance-related needs.*® This type of 
surrebuttal is closely analogous to the proof scheme in disparate- 
treatment cases that do not involve statistical proof. In these cases, the 
plaintiff must prove that either the asserted occupational qualification 
was not bona fide or that the justification was pretextual.*” Of course, 
the plaintiff should also be able to directly attack the performance 
objective as being unworthy, unnecessary, or not linked to good per- 
formance. 

One federal court of appeals refused to follow Fort Worth’s holding 
on the burden-of-proof issue on the ground that O’Connor’s four-justice 
opinion could not establish a precedent.** However, the five-justice 
majority in Atonio reiterated that the defendant’s burden is merely a 





43. 108 S. Ct. at 2787. 

44. Id. at 2790. 

45. 422 U.S. 405, 95 S. Ct. 2362 (1975). 

46. Id. at 425, 95 S. Ct. at 2375. See also, Wards Cove Packing Co. v. Atonio, 109 
S. Ct. 2115, 2126-27. 

47. See Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 253, 101 S. Ct. 
1089, 1093 (1981); McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804, 93 S. Ct. 
1817, 1825 (1973). 

48. Powers v. Alabama Dep’t. of Educ., 854 F.2d 1285 (11th Cir. 1988), cert. denied, 
109 S. Ct. 3158 (1988). 
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burden of production (coming forward) and that the ‘‘burden of per- 
suasion remains with the disparate-impact plaintiff.’’*® The Court ex- 
plicitly recognized that this interpretation ‘‘conformed’’ to the burden 
allocation in disparate-treatment cases.°° 

The less-discriminatory-alternative showing is likely to be difficult 
for the plaintiffs.5* When subjective procedures are used, management 
may well resist abandoning face-to-face interviews in favor of a purely 
paperwork evaluation. It may feel that direct interviewing can serve to 
corroborate expansive characterizations found in resumes and character 
references. It may also be that—at least so long as the applicant pool 
is of reasonable size—brief personal interviews are more cost-effective 
than extensive background checks for low- and middle-level positions. 
Plaintiffs may attempt to show that, rather than completely forgoing 
subjective evaluations, the employer should ensure that these evalua- 
tions are done according to a standardized scale and set of criteria and 
are subject to some form of quality-assurance oversight.” 

It is true that a determinedly biased person could simply award 
prejudicially low ratings on each seemingly ‘‘objectified’’ criterion, but 
multiple evaluators coupled with easier comparisons to the ratings of 
other applicants should significantly inhibit such abuse. Such checks 
and balances should also eliminate the use of ‘‘off-record’’ factors to 
reach a negative evaluation. Finally, specifying and weighing the cri- 
teria should help focus and solemnify the process for those with 
subconscious biases or stereotypical thinking, however well-intentioned 
they may be. Of course, an employer desiring to discriminate could 
structure the criteria or the weighing in such a way that, no matter 
how fairly the evaluator judged, there would be a prejudicial overall 
impact. Nevertheless, the plaintiff can cross-examine the personnel 
officer who prepared the criteria or use an expert to show that a less 
prejudicial mix or weighting could have been used without degrading 
performance in the selected group. 

Some argue that the burden of persuasion should fall on the party 
with superior access to information.**? This would seem to be the 
employer, as it trains its supervisors, selects and evaluates its personnel 
officers, and sets whatever explicit standards exist. But in cases where 
a truly subjective process has been working for any length of time, the 
employer may be at a loss to explain why the collective or aggregate 





49. Atonio, 109 S. Ct. 2126. 

50. Id. 

51. See Rhodes, Watson v. Fort Worth Bank & Trust: A Plurality’s Proposal to Alter 
the Evidentiary Burdens in Title VII Disparate Impact Cases, 67 N.C.L. REV. 725, 739 
(1989). 

52. 29 C.F.R. § 1607.5 (e)-(i), § 16.07.14(c) (1988). 

53. See Johnson v. Uncle Ben’s, Inc., 657 F.2d 750, 753 (5th Cir. 1981), cert. denied, 
459 U.S. 967 (1982); 1 SULLIVAN, ZIMMER & RICHARDS, EMPLOYMENT DISCRIMINATION, § 4.2.1 
(1988) (citing Comment, Availability of Disparate Impact Theory to Attack a Multicom- 
ponent Employment System, 31 Vil. L. REv. 377, 396 (1986)). 





1990] SUBJECTIVE HIRING AND PROMOTION DECISIONS 565 


pattern turned out as it did. In the future, the employer could establish 
procedures to track hiring and promotion decisions in a more method- 
ical way, establish quality control on annual evaluations, and standard- 
ize criteria. To the extent that disparate-impact actions can be seen as 
tools to prospectively correct and realign one’s workforce to a more 
pluralistic model, this may be exactly what should be happening.* But 
if a plaintiff or a class of plaintiffs seeks monetary relief for past 
decisions alleged to have been discriminatory, it may be quite unfair 
for the employer to bear the burden of proof, and thus lose, in this 
‘equality of ignorance’’ situation. 

The plaintiff will have some access to the employer’s information 
through pretrial discovery. But it is debatable whether this will effec- 
tively allow plaintiff to learn about how forepersons rate subordinates 
on their ‘‘ability quickly to assimilate complex material,’’ ‘‘willingness 
to take criticism,’’ and ‘‘ability to follow instructions,’’ as well as their 
‘“‘energy and dedication,’’ or ‘‘leadership and innovativeness.’’ As Justice 
O’Connor observed, many of these important qualities are ‘‘not ame- 
nable to standardized testing’’*® or objectifiable criteria. The employer 
may well identify and seek such traits, but it may not have a document 
set for plaintiff to ‘‘discover.’’ Also, if more than just a few persons 
have been evaluating applicants for these traits over several years, the 
resultant workforce is likely to be a composite result of probably 
imperfect attempts by the various evaluators to identify and select 
persons most closely matching the desired profile. In other words, 
absent a true conspiracy (which should be very difficult to attain and 
continue in a large enterprise), there will not be a singular or coherent 
explanation for the statistical composition of the workforce. Of course, 
if a single individual makes all personnel decisions, deposing that 
individual could be quite fruitful for the plaintiff. 

Where multiple factors influence a single-component selection proc- 
ess and at least one factor is forbidden by Title VII, the Supreme Court 
has felt it appropriate to shift the burden of proof to the employer. 
This occurred very recently in Price Waterhouse v. Hopkins.* In this 
case, the partners in a ‘‘Big-8’’ accounting firm placed the plaintiff on 
‘thold’’ in her bid to join the partnership; in effect, the partners made 
her wait a year before reconsidering her bid. Objections to her candidacy 
were based on her abrasiveness with staff, her lack of good interpersonal 
skills, and her aggressiveness. Evidence also suggested that some of 
the partners offering critical input to the decision were guilty of gender 
stereotyping or were biased toward women exhibiting otherwise ac- 
ceptable masculine traits. 





54. See Cox, The Future of the Disparate Impact Theory of Employment Discrimi- 
nation after Watson v. Fort Worth Bank & Trust, 1988 B.Y.U. L. REv. 753, 763 (1988). 

55. Watson v. Fort Worth Bank & Trust, supra note 6, at 2791. 

56. 109 S. Ct. 1775 (1989). 
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Price Waterhouse contended that the result would have been the same 
even if not ‘‘tainted’’ by these attitudes and remarks. The Court char- 
acterized this as a ‘‘mixed motives’’ case and borrowed from a free- 
speech-retaliation case®’ to shift the burden of persuasion to the defen- 
dant. Thus the firm had to prove that the plaintiff would not have 
made partner in any case for independent, non-discriminatory reasons. 
To carry this burden on remand, the firm would have to convince the 
finder of fact by a preponderance of the evidence. In reaching its 
decision, the majority quoted from an earlier Supreme Court decision 
in a National Labor Relations Act case*® saying: 


The employer is a wrongdoer; he has acted out of a motive that 
is declared illegitimate by the statute. It is fair that he bear the 
risk that the influence of legal and illegal motives cannot be 
separated, because he knowingly created the risk and because the 
risk was created not by innocent activity but by his own wrong- 
doing.®° 


The Court reasoned that the plaintiff, before the burden was shifted to 
defendant, had already established, through uncontradicted evidence, 
that illegal factors were at work.®' This distinguishes Price Waterhouse 
from disparate-impact cases where the business-necessity issue is in- 


separable from the determination of illegal conduct. 


III. CAUSATION 


Subjective hiring or promotion criteria are often just one element of 
a multi-component selection procedure. In addition, plaintiffs may offer 
global statistics concerning an employer’s entire workforce where dif- 
ferent types of employment decisions, such as hiring, admission to 
training programs, promotion, bonus-pay eligibility, disciplinary de- 
motion, and promotion from within versus lateral-entry policies, have 
contributed to the configuration of the workforce. In these situations, 
the question arises whether plaintiff’s statistics alone establish the prima 
facie case or whether they must be linked to or derived from a particular 
decisional element. 





57. Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 97 S. Ct. 568 
(1977). 

58. 109 S. Ct. at 1789-90, 1792. Justice White, concurring, stated that the employer 
should be able to rebut with credible testimonial evidence in lieu of the objective evidence 
favored by the majority. Id. at 1796. Compare Justice White’s opinion with the majority 
at 1791 and n.14. 

59. NLRB v. Transportation Management Corp., 462 U.S. 393, 403, 103 S. Ct. 2469, 
2475 (1983). 

60. 109 S. Ct. at 1790. 

61. Id. See also McKenzie v. Sawyer, 684 F.2d 62, 77 (D.C. Cir. 1982); Day v. 
Matthews, 530 F.2d 1083, 1085 (D.C. Cir. 1976). 
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In Segar v. Smith, a federal court of appeals held that, because a 
defendant faced with a disparate-impact, global-statistics prima facie 
case will ‘‘typically pinpoint’’ specific practices in showing ‘‘business 
necessity,’’ there was no need for plaintiffs to include such linkage in 
their prima facie case. In reaching this decision, it rejected the holding 
in Pouncy v. Prudential Insurance Company® as unpersuasive. There, 
plaintiffs had taken a statistical ‘‘snapshot’’ of the defendant’s workforce 
and had shown that blacks earned less on average than whites, that 
proportionally fewer blacks were in higher management, that blacks 
waited longer than whites to receive promotions, and that blacks re- 
ceived proportionally fewer promotions. The Fifth Circuit Court of 
Appeals found unreliable plaintiffs’ statistics regarding disparate treat- 
ment. Among other things, the court criticized the plaintiffs’ statistics 
for failing to control for level of responsibility in mean salary compar- 
isons, the ‘‘baseless assumption that all employees were equally qual- 
ified for all positions,’’ and ignoring entry-level in a time-waiting-for- 
promotion analysis.** Moreover, even as to the disparate-impact claim, 
it held that the plaintiffs could not use statistics to ‘‘launch a wide- 
ranging attack on the cumulative effect’’ of defendant’s employment 
decisions.® The court distinguished the case at bar from Griggs v. Duke 
Power® because the plaintiffs in Pouncy could not identify any criterion 
used at any particular point in the selection process that resulted in 
the disparity.° 

While an employer will certainly attempt to justify any disparities 
disclosed by plaintiffs’ statistics, it is by no means self-evident, as 
inferred by the Segar decision, that the employer will be able to identify 
the specific procedures that drove the statistical disparity. In scrutiniz- 
ing the plaintiffs’ statistical model, defendant may well establish an 
alternative model, additional or different regression coefficients, and so 
forth. To this extent, defendant may have had to postulate causes or 
linkages. However, if plaintiffs have not identified the decision-points, 
persons or policies that they feel result in the disparity, a defendant 
using many independent or essentially autonomous decisionmakers for 
various lines of progression or skill categories may have an insuperable 
burden even to enunciate a justification. 

Unless anecdotal evidence reveals particular points or persons, it may 
be equally hard for the plaintiffs. In searching for equities suggesting 





62. 738 F.2d 1249 (D.C. Cir. 1984), cert. denied, 471 U.S. 1115 (1985). 

63. 668 F.2d 795 (5th Cir. 1982). 

64. Id. at 802-04. 

65. Id. at 800. 

66. 401 U.S. 424, 91 S. Ct. 849 (1971). 

67. 668 F.2d 795, 800-01. See also AFSME v. Washington, 770 F.2d 1401, 1406 (9th 
Cir. 1985); Mortensen v. Callaway, 672 F.2d 822, 824 (10th Cir. 1982). 

68. Cf. Penk v. Oregon State Bd. of Higher Educ., 816 F.2d 458, 463-65 (9th Cir.), 
cert. denied, 108 S. Ct. 158 (1987) (class action using statistics in systemic disparate 
treatment claim); Melani v. Board of Educ. of City of New York, 561 F. Supp. 769 
(S.D.N.Y. 1983) (systemic disparate treatment). 
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how this burden should be allocated, it is important to recognize the 
tension between the socio-political goal of ‘‘remov[ing] the vestiges of 
past discrimination’’®’ and balancing of the workforce which is not 
required by the statute and which seems repugnant to the objective of 
judging individuals on their merits.”° Since there can be reasons for a 
disparity which are not rooted in bias against minorities or women,”! 
and yet are not random in nature, it is not necessarily appropriate to 
relieve the plaintiffs of the burden of connecting the disparity to a 
specific policy, person, or point in the overall personnel-management 
scheme.7? 

Even in the multi-component situation, the Supreme Court in Fort 
Worth places the responsibility for showing causation on the plaintiff: 


[T]he plaintiff's burden in establishing a prima facie case goes 
beyond the need to show that there are statistical disparities in 
the employer’s work force. The plaintiff must begin by identifying 
the specific employment practice that is challenged .... Espe- 
cially in cases where an employer combines subjective criteria 
with the use of more rigid standardized rules or tests, the plaintiff 
is in our view responsible for isolating and identifying the specific 
employment practices that are allegedly responsible for any ob- 
served statistical disparities .... Once the employment practice 
at issue has been identified, causation must be proved; that is, 
the plaintiff must offer statistical evidence of a kind and degree 
sufficient to show that the practice in question has caused the 
exclusion of applicants for jobs or promotions because of their 
membership in a protected group.” 


The Court cited Connecticut v. Teal’* by analogy. In Teal, a majority 
of the Court rejected an employer’s ‘‘bottom line’’ defense that it had 
hired a proportionally adequate number of minorities in the face of 





69. Sims v. Sheet Metal Workers Int’l. Ass’n, Local Union No. 65, 489 F.2d 1023, 
1026 (6th Cir. 1973); cf. Fullilove v. Klutznick, 448 U.S. 448, 476, 100 S. Ct. 2758, 2773 
(1980). 

70. See 42 U.S.C. § 2000e-2(j) (1988). 

71. See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 276-77, 106 S. Ct. 1842, 
1848, reh’g. denied, 478 U.S. 1014 (1986); Hammon v. Barry, 826 F.2d 73, 87 (D.C. Cir. 
1987), cert. denied, 486 U.S. 1036 (1988) (concurring opinion) (reverse discrimination 
case). Judge Silberman, concurring in Hammon, stated, ‘‘It is manifestly inappropriate 
for us to take judicial notice of the unlikely proposition that all ethnic or racial groups 
in our society have the same relative interests in or capability for performing the various 
jobs in our economy.”’ 

72. ‘‘Nor do we think it is appropriate to hold a defendant liable for unintentional 
discrimination on the basis of less evidence than is required to prove intentional 
discrimination.’’ Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 981, 108 S. Ct. 
2777, 2785 (1988). 

73. 108 S. Ct. 2777, 2788-89 (1988). 

74. 457 U.S. 440, 102 S. Ct. 2525 (1982). 
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proof that the employer had used a screening or ‘‘gate’’ test which 
disparately impacted minorities and thus foreclosed individual appli- 
cants’ opportunities for advancement. That opinion emphasized that 
the relevant analysis focused on a particular point in the selection 
process, not merely the overall result.” 

A multi-component system could conceivably. have more than one 
subjective element.-For example, a promotion scheme might consist of 
evaluations by the present supervisor plus interviews by an independent 
promotion panel. Of course, there also may be more objective elements 
such as licenses, apprenticeship certificates, minimum years of expe- 
rience, and written tests. If the weight accorded to each element is 
known and if historic records are kept, then presumably statistical 
analyses may be run, controlling for each element until a correlation 
between the perceived disparity and a particular element or elements 
is shown. If such records are not maintained or if the decision-maker 
has broad discretion in weighting, it becomes a far harsher burden to 
expect plaintiffs to pinpoint which element is the impermissible one.” 
Indeed, this dilemma seems to have influenced the plurality in Watson 
to agree that statistical proof could be used to establish the prima facie 
case in subjective-criteria cases. Justice O’Connor stated: 


[I]t is apparent that selection systems that combine both types 
[of criteria, i.e., subjective and objective] would generally have to 
be considered subjective in nature . ... So long as an employer 
refrained from making standardized criteria absolutely determi- 
native, it would remain free to give such tests almost as much 
weight as it chose without risking a disparate impact challenge.” 


It seems fairest to interpret the requirement of identifying a discrete 
point in the process to apply only to sequential-step procedures and to 
global ‘‘snapshots’’ of the entire workforce such as were presented to 
the court in Pouncy.” 





75. Justice Powell, dissenting, argued that the plaintiffs ought not to have it ‘‘both 
ways’”’ in getting group impact to show disparity (albeit at a specific point) but then 
complaining about the deprivation of individual opportunity. Id. at 460-61, 102 S. Ct. 
at 2537-38. 

It should be noted that Teal involved sequential selection devices (i.e., pass through 
this gate and go on to the next) rather than a true multi-component process in which 
(in theory, at least) all components are considered together (perhaps under a ‘‘weighting”’ 
system) at a single step. 

76. See Griffin v. Carlin, 755 F.2d 1516, 1523 (11th Cir. 1985) (court felt bound by 
Fifth Circuit precedent before Pouncey was decided and at time when area then in Fifth 
Circuit, but also made independent holding to same effect); Gilbert v. City of Little Rock, 
722 F.2d 1390, 1397-98 (8th Cir. 1983), cert. denied, 466 U.S. 972, 104 S. Ct. 2347 
(1984). 

77. 108 S. Ct. at 2786. 

78. See supra notes 63-67 and accompanying text. See also Atonio, 109 S. Ct. at 
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However, one post-Watson Circuit Court of Appeals decision required 
a specific showing of which component of a discrete-point procedure— 
annual raise decisions—caused disparate wage increases between em- 
ployees of differing religious persuasions.”® Similarly, a district court 
rejected an attempt by female employees to use statistics showing they 
were discriminatorily passed over for promotion because they did not 
identify a ‘‘specific employment practice’’ which produced this result.*° 

The Court in Atonio cited Watson with approval on the causal-linkage 
issue** and held that, even if plaintiffs can prove a disparity, 


this alone will not suffice to make out a prima facie case of 
disparate impact. [They] .. . will also have to demonstrate, that 
the disparity they complain of is the result of one or more of the 
employment practices that they are attacking here, specifically 
showing that each challenged practice has a significantly disparate 
eet... 


The dissenters criticized this specificity requirement as being an ‘‘ad- 
ditional,’’ ‘‘unwarranted,’’ ‘‘requirement,’’ one beyond that of ‘‘any 
[other type of] lawsuit.’’® 


CONCLUSION 


It is now clear that the Supreme Court is willing to allow plaintiffs 
attacking subjective decisionmaking procedures to establish their prima 
facie case using empirical data and: statistics. Although purely subjective 
decisions are more likely to be made in small-scale establishments 
where the burden of challenging the statistics or defending against the 
inference may be relatively heavy given other demands on the entre- 
preneur, even here the adjustment seems appropriate. Such decisional 
processes will almost always be characterized as ‘‘merit-based,’’ i.e., 
facially neutral. Arming plaintiffs with such an additional tool for 
litigation should significantly reduce the opportunities for abusing a 
relatively opaque process. Larger enterprises, though they may rely on 
decentralized decision points,® at least have the capability to set overall 
guidelines and the economies of scale to combat statistical evidence. 





2133 n.19, in which the dissenters quoted the Solicitor General’s amicus curiae brief 
regarding multi-component decisional schemes, which stated, ‘‘[C]ertainly if the factors 
combine to produce a single ultimate selection decision and it is not possible to challenge 
each one, that decision may be challenged (and defended) as a whole.”’ 

79. See Tagatz v. Marquette Univ., 861 F.2d 1040 (7th Cir. 1988). 

80. See Armstrong v. Chicago Parks Dist., 693 F. Supp. 675 (N.D. Ill. 1988), aff’d, 
886 F.2d 332 (7th Cir. 1989). 

81. 109 S. Ct. at 2124. 

82. Id. at 2125. See also Furnco Constr. Corp. v. Waters, 438 U.S. 567, 575 n.7, 98 

. Ct. 2943, 2949 n.7 (1978). 
83. 109 S. Ct. at 2132-33. 
84. See, e.g., Rowe v. General Motors Corp., 457 F.2d 348 (5th Cir. 1972). 
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In any case, this broadening of the use of statistics is not altogether 
novel since a more restrictive version—i.e., ‘‘gross and long-standing 
disparity’’—has already been used in systemic disparate-treatment cases.*° 

The Court’s specific recognition that the ‘‘business necessity”’ test is 
not to be taken literally, and that the proper ‘‘analysis’’ focuses on a 
significant relationship to employee performance, is an overdue injec- 
tion of realism. Taken literally, the test would be extremely hard for 
most employers to pass and might well lead to surreptitious quotas as 
the most expedient way to avoid liability. Lower courts were finding 
ways to ignore or reconstrue the test and, despite the determined 
arguments of plaintiffs’ attorneys and the wishful interpretations of 
employee advocacy groups, the phrase as an analytic tool was largely 
moribund. Moreover, the Court itself had never unequivocally endorsed 
the literal interpretation in a holding.* 

The Court is also clear that the burden of persuasion remains with 
the plaintiffs even in disparate-impact cases. This is the most radical 
of the Court’s recent holdings in this area. It rejects the near-universal 
previous analysis that deemed justifications such as ‘‘business neces- 
sity’’ to be an affirmative defense.*’ The disparate-impact doctrine 
arguably might be merely a device by which to infer intent from 
circumstantial evidence, and thus the burdens of proof for disparate- 
treatment and disparate-impact cases should be congruent.®* Nonethe- 
less, there is some precedent for viewing the latter as dealing with 
intent-free violations.®® Retaining the burden of persuasion with the 
plaintiff may be seen as a palliative to offset allowing the introduction 
of statistical evidence in subjective decisionmaking cases which typi- 
cally have been treated under disparate-treatment analysis. This is 
belied, however, by the breadth of the Court’s pronouncement, which 
appears to extend to cases invoking disparate-impact theory. Defendant 
now has only the burden of articulating a business justification—in 
other words, the burden of coming forward. The plaintiff then must 
either directly refute the ostensible justification or show the existence 
of an alternative which meets the employer’s announced objectives 
while creating a less disparate impact.” 

The Court’s rulings that plaintiffs must causally connect the disparity 
to a specific employment practice are correct when ‘‘global’’ discrimi- 
nation is asserted based on static, ‘‘bottom-line’’ or ‘‘snapshot’’ data 
which force the employer to defend the totality of its employment 





85. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 97 S. Ct. 
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structure without knowing what point in the personnel system is being 
attacked. To the extent that the ruling also requires the plaintiffs to 
identify the particular element in a multi-component selection device 
for an identified purpose—promotion, for instance—it is too harsh. 
Although Fort Worth did not have dissenting opinions as such, the 
concurring Justices clearly had reservations concerning the plurality’s 
conclusions on the meaning of ‘‘necessity,’’ on shifting the burden of 
proof, and on the issue of causation. Atonio, with Justice Kennedy 
participating, produced a majority opinion which unequivocally reaf- 
firmed the Fort Worth plurality’s position. Through these two cases, 
plaintiffs have gained a new evidentiary weapon—statistical data—with 
which to challenge subjective employment practices. Through Price 
Waterhouse, plaintiffs have obtained the advantage of shifting the 
burden of persuasion in mixed-motive disparate-treatment cases. But 
the price of these gains was threefold: (1) the clarification of the 
justification issue in defendant’s favor; (2) the shifting of the burden 
of proof of non-justification back to the plaintiff; and (3) the requirement 
that plaintiffs tie any statistical disparity to a particular employment 
practice. Therefore, it is doubtful whether Fort Worth can be heralded 
as a ‘‘victory’’ for the plaintiff’s bar. But at least a majority of the 
Court’s members have now taken a stand on these troublesome issues. 








PROHIBITING DISCRIMINATORY 
HARASSMENT BY REGULATING STUDENT 
SPEECH: A BALANCING OF FIRST- 
AMENDMENT AND UNIVERSITY INTERESTS* 


Patricia B. Hodulik** 


INTRODUCTION 


Like many other colleges and universities, the University of Wisconsin 
System recently has witnessed a disturbing increase in racist and dis- 
criminatory conduct on campus. Incidents range from the clumsily 
offensive ‘‘humor’’ of a mock slave auction to the anonymous call of 
“‘nigger’’ from a crowd; from racist caricatures on posters to epithets 
scrawled on the mirrors and walls of private living quarters. The reports 
of the victims attest to the pain caused by such episodes. The damage 
to the University is perhaps less palpable, but no less real. Recurring 
instances of discriminatory behavior undermine institutional efforts to 
provide equal access to education and to improve the educational 
environment for all students. They also erode the tolerance that is 
fundamental to the existence of a university community. Because of the 
harm done to both individuals and the university, the University of 
Wisconsin System—like other colleges and universities—has responded 
to discriminatory, harassing behavior with efforts to regulate the conduct 
of staff and students in this area.’ 

This type of regulatory effort, however, implicates academic freedom 
and free-speech rights protected under the first amendment to the United 
States Constitution. Much discriminatory, harassing conduct takes the 





* Copyright 1989 Patricia B. Hodulik. As this Article was going to press, an action 
was filed challenging the constitutionality of the Wisconsin rule. The lawsuit, UWM Post, 
et al. v. Board of Regents of the University of Wisconsin System, Case No. 90-C-0328 
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vague, and inhibits their exercise of constitutional rights. They seek declaratory and 
injunctive relief against the Board of Regents. At this writing, the Board has not filed its 
answer to the complaint. 
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at Amherst, the University of North Carolina, and the University of California at Berkeley, 
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form of verbal or otherwise ‘‘expressive’’ behavior, thus raising questions 
as to whether it merits constitutional protection. Attempts to prevent or 
to prohibit discriminatory harassment through university regulations 
must, therefore, be tempered by sensitivity to individual rights of free 
speech. Successful and legally-sustainable regulation ultimately requires 
balancing values associated with equality of educational opportunity 
and those related to freedom of expression in an academic setting. 

The Wisconsin effort to regulate discriminatory harassment by students 
illustrates the legal and policy difficulties inherent in any attempt to 
proscribe conduct in this area. This Article discusses, in the context of 
the Wisconsin experience, the legal and policy reasons for regulating 
discriminatory harassment by students, and suggests a constitutionally 
sound framework for regulation. 


I. HIsTORY OF THE WISCONSIN REGULATION 


The University of Wisconsin System initiated its formal effort to 
regulate discriminatory harassment in late 1987, following several highly 
publicized incidents of racist and racially-harassing behavior on Wis- 
consin campuses. In one episode, a fraternity held a party featuring a 
‘Harlem room,’’ in which it served fried chicken and watermelon 
punch, and students wore black-face. In another, a fraternity placed a 
large cardboard caricature of a black man on its lawn to announce a 
‘‘Figi Island’’ party.? And in still another, racist name-calling led to an 
altercation involving students at a fraternity house.’ As public attention 
focused on these incidents, minority students reported a number of other 
instances in which abusive language and racial epithets were applied 
to them.* The apparent increase in such episodes emphasized the prob- 
lem of campus racism in general, and the need for the University to 
consider appropriate responses to the particular kinds of racially-moti- 
vated expressive behavior occurring. 

Existing University rules and policies governing student conduct did 
not address harassing verbal conduct and offensive expressive behavior 
by students. Absent a threat of physical danger or harm to property, 
Wisconsin’s student-conduct rules provided no mechanism for the re- 
dress of harassing verbal or expressive behavior.’ This deficiency in the 
student-conduct rules, and the frustration resulting from the University’s 
inability to respond effectively to specific incidents of racist conduct, 
led to the formation of a committee at the University of Wisconsin- 
Madison campus charged with developing a policy on discriminatory 
conduct by students.® 





2. See, e.g., Wis. STATE J., May 4, 1987. 

3. See, e.g., Wis. STATE J., Nov. 8, 1987. 

4. See, e.g., Wis. STATE J., Nov. 8, 1987. 

5. Wis. ApMin. Cope, Ch. UWS 17 (1975). 

6. Although a number of University of Wisconsin system institutions received reports 
of racist incidents, most attention focused on those occurring at the University of Wiscon- 


sin-Madison. As a result, the Madison campus took a leading role in addressing the 
problem. 
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During early 1988, as this campus committee began its work, the 
Board of Regents of the University of Wisconsin System reexamined 
systemwide efforts to improve educational opportunities for minorities 
and the economically disadvantaged. The quality of the campus envi- 
ronment emerged, in the course of the Regents’ study, as a critical factor 
in attracting and retaining minority students. The study also identified 
responding effectively to episodes of discriminatory harassment as an 
important element in assuring a hospitable environment. Design for 
Diversity,’ a comprehensive plan resulting from the Regents’ study, 
addressed these issues by requiring that each University of Wisconsin 
campus prepare nondiscriminatory-conduct policies to address discrim- 
inatory harassment by faculty, staff and students.* 

The approval of Design for Diversity in May, 1988 coincided with the 
completion of the Madison campus committee’s work on a proposal to 
amend the student-conduct rules to prohibit verbal or expressive-dis- 
criminatory harassment. The Madison proposal was one possible re- 
sponse to the Design for Diversity requirement that each campus adopt 
policies on student-discriminatory harassment. Because only the Regents 
have the authority to amend the student-conduct code,® however, the 
Board circulated the Madison proposal to all other University of Wis- 
consin campuses for comment. The Board then appointed a systemwide 
working group to review the comments received, to determine whether 
a change in the conduct rules was needed and desirable, and to rec- 
ommend to the Board necessary amendments. Concluding that the 
student-conduct code should be amended to prohibit discriminatory 
harassment, the working group drafted revisions during December, 1988 
and January, 1989. After debate and public commentary at Regent 
meetings and before the state legislature, the Board adopted these 
revisions, with minor modifications, as administrative rules. The rules 
took effect September 1, 1989. 


II. PoLicy AND LEGAL AUTHORITY FOR THE WISCONSIN REGULATION 


The working group and the Board of Regents considered various legal 
and policy principles in preparing the revised student conduct code. 
The drafters recognized that the University has not only the authority, 
but also the responsibility, to discourage discriminatory harassment.’ 





7. Official minutes of the Board of Regents of the University of Wisconsin System, 
May, 1988; Regent Policy Document 88-4 (University of Wisconsin System). 

8. Design for Diversity, Section III.A.2., provides that each institution of the University 
of Wisconsin System shall develop written codes of student and employee conduct to 
ensure a nondiscriminatory environment. 

9. Wis. Stat. § 36.35, L. 1973, c.335, § 7 1985 Act 332, § 251(1), eff. Jume 12, 1986, 
requires the Board of Regents to adopt administrative rules governing student conduct. 
The provisions of the Wisconsin Administrative Procedures Act, Chapter 227, Wisconsin 
Statutes govern the rule-making process. 

10. While the impetus for amending the student-conduct rules came from episodes of 
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Legal and policy principles establish the University’s duty to provide 
equal access to education, to prevent interference with educational 
opportunities, and to regulate student conduct. The drafters also rec- 
ognized, however, that any administrative rule limiting harassing speech 
or other expressive behavior must balance these policy commitments 
and legal duties against students’ first-amendment rights and principles 
of academic freedom. As a result, the drafters examined first-amendment 
case law in defining the appropriate scope of university regulation of 
verbal and expressive discriminatory harassment. The Wisconsin rule- 
makers attempted to shape a rule narrow enough to withstand first- 
amendment scrutiny, but broad enough to serve the University’s objec- 
tive of discouraging discriminatory harassment." 


A. The University’s Authority and Duty to Regulate Discriminatory 
Harassment 


1. Equal Access to Education: Individual Rights and Institutional 
Obligations 


Familiar legal principles establish the University’s general duty to 
provide equal educational opportunities. As a state university, Wisconsin 
must act in accordance with the fourteenth amendment’s”? guarantee of 


equal protection in providing educational opportunities. As the United 
States Supreme Court stated in Brown v. Board of Education, ‘The 
opportunity of an education, where the state has undertaken to provide 
it, is a right which must be made available to all on all equal terms.’’” 
In addition, federal laws such as Title VI of the Civil Rights Act of 
1964,* Title IX of the Education Amendments of 1972,° and Section 





racial harassment, both the Madison committee and the systemwide working group felt it 
appropriate and consistent with other nondiscrimination policies to extend the anti- 
harassment rule to cover all groups protected from discrimination by federal or state law 
or by policy of the Board of Regents. These protected categories include race, sex, religion, 
color, creed, disability, sexual orientation, national origin, ancestry or age. 

11. The Madison committee proposal provided particularly valuable guidance to the 
systemwide working group and the Board of Regents in this effort. The Madison policy 
was the product of extensive legal research by faculty and students, and both the policy 
statement recommended by the committee and supporting materials were made available 
to the systemwide working group. The regulation recommended to—and with some 
modifications, ultimately adopted by—the Board of Regents, reflects and incorporates 
many of the principles contained in this proposal. 

12. U.S. Const. amend. XIV. 

13. Brown v. Board of Educ., 347 U.S. 483, 493, 74 S. Ct. 686, 691 (1954); Regents 
of Univ. of Calif. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978). 

14. Title VI, Pub. L. No. 88-352, 42 U.S.C. § 2000d (1964), et. seq. ‘‘No person in 
the United States shall, on the ground of race, color or national origin, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance.”’ 

15. Title IX, Pub. L. No. 92-318, 20 U.S.C. § 1681 (1972), et. seq. prohibits discrim- 
ination on the basis of sex in federally-funded education programs. 
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504 of the Rehabilitation Act of 1973** mandate equal access to, and 
participation in, educational benefits for specific protected groups. Wis- 
consin state statutes establish similar requirements.’? Moreover, the 
policies of the Board of Regents affirm the University’s commitment to 
assuring equal access, and to complying with laws requiring equal 
access.’® As consistently stated in its policy documents, the Board’s goal 
is to achieve equality of educational opportunity for all students.’ 
Reasoning from employment-law principles and case law under Title 
IX concerning the sexual harassment of students, the Wisconsin working 
group concluded that verbal or expressive harassment of individuals 
based on their race or other protected characteristics is discriminatory, 
violating legal and policy guarantees of equal opportunity in education. 
In employment-law cases, courts have construed the equal employment 
opportunity guaranteed by Title VII of the Civil Rights Act of 1964?° to 
afford employees the right to work in an environment free from discrim- 
inatory intimidation, ridicule and insult.?* Cases arising under Title VII 
have recognized racial, ethnic-origin, and religious harassment as pro- 
hibited discrimination in the workplace.” Likewise, courts have held 
that sexual harassment—defined as discriminatory conduct in the guide- 
lines of the Equal Employment Opportunity Commission?*—violates Title 
VII.24 Under these and similar state-employment rules,”5 courts may hold 
employers liable for discriminatory harassment in the workplace, and 
employers have a duty to take corrective action when harassment occurs. 
Discriminatory harassment creates a work environment that is inher- 
ently unfair to its victims. It renders the terms and conditions of their 





16. 87 Stat. 394, 29 U.S.C. § 794 (1973). 

17. See, e.g., Wis. Stat. ANN. §§ 36.11, 101.223, 101.225 (West 1966 & Supp. 1989) 
for state statutes prohibiting discrimination in educational programs. 

18. Regent Policy Documents, 72-7, 72-21, 80-3, 83-4, 83-5, 84-5, and Design for 
Diversity, supra note 8. 

19. See, e.g., Regent Policy Document 84-5: 

The long range objective of the UW System is to achieve the goals of equality 
of access and of opportunity [for minority and disadvantaged students]. The 
achievement of these goals might be inferred from the attainment of a condition 
in which entry rates, academic success rates, graduation rates and distribution 
of educational and professional choices by minority students would more closely 
resemble those characteristics of all students of the UW System. 

20. 78 Stat. 253 (1964) (codified as amended, 42 U.S.C. § 2000e, et. seq. (1982 & 
Supp. V 1987)). 

21. Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65, 106 S. Ct. 2399, 2405 
(1986). 

22. See, e.g., Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 
957 (1972); Firefighters Inst. for Racial Equality v. City of St. Louis, 549 F.2d 506 (8th 
Cir. 1977), cert. denied sub nom., Banta v. United States, 434 U.S. 819, 98 S. Ct. 60 
(1977); Compston v. Borden, Inc., 424 F. Supp. 157 (S.D. Ohio 1976). 

23. EEOC Guidelines on Sexual Harassment, 29 C.F.R. § 1604.11 (1988). 

24. See Meritor Savings Bank, FSB, 477 U.S. 57, 106 S. Ct. 2399 (1986); Henson v. 
City of Dundee, 682 F.2d 897 (11th Cir. 1982); Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 
1981); Zabkowicz v. West Bend Co., 589 F. Supp. 780 (E.D. Wis. 1984). 

25. See, e.g., Wis. StaT. ANN. § 111.32(13) (West 1966). 
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employment unequal, undermining their ability to function effectively. 
An employer’s tolerance of harassment is, therefore, a form of discrim- 
ination, which violates Title VII’s assurance of equal employment op- 
portunity. 

Harassment of students in the educational setting shares the charac- 
teristics of harassment in the workplace. It causes the same type of 
harm, tainting the environment, adversely affecting the ability of stu- 
dents to perform, and causing disparate treatment.”* The ultimate result 
is inequality of educational opportunity for those who are the victims. 
By analogy to the employment setting, the University’s general obliga- 
tion to provide equality of educational opportunity includes the author- 
ity—and duty—to take policy action against discrimination in the form 
of harassment between and among students. 

Sexual harassment cases arising under Title IX also support this 
conclusion. In Alexander v. Yale University,?” a Connecticut District 
Court recognized for the first time that sexual harassment is a form of 
discrimination, actionable by students under Title IX. More recent cases 
also support such claims, on the theory that harassment discriminates 
by creating an environment hostile to education.”* Recognition of sexual 
harassment as a kind of discrimination that violates Title IX suggests 
that harassment based on other protected characteristics likewise might 
be found to be impermissible discrimination under such statutes as Title 
VI, Section 504, or similar state provisions.2® The sexual-harassment 
case law under Title IX thus provided further support for the University’s 
authority and responsibility to prohibit discriminatory harassment.*° 





26. See Delgado, Words that Wound, 17 Harv. C.R.-C.L. L. Rev. 133 (1982); and 
Kretzmer, Free Speech and Racism, 8 Carpozo L. REv. 445 (1987) (discussing the harms 
of racist speech). Anecdotal evidence to the same effect is abundant. See Matsuda, Public 
Response to Racist Speech: Considering the Victim’s Story, 87 Micu. L. REv. 2320 (1989). 

27. 459 F. Supp. 1 (D. Conn. 1977), aff'd, 631 F.2d 178 (2d Cir. 1980). 

28. See Moire v. Temple Univ. School of Medicine, 613 F. Supp. 1360 (D.C. Pa. 
1985), aff'd, 800 F.2d 1136 (3d Cir. 1986); Lipsett v. University of Puerto Rico, 637 F. 
Supp. 789 (D. P.R. 1986). In Moire, the Court, relying on Vinson, 477 U.S. 57, 106 S. 
Ct. 2399, indicated that environmental sexual harassment was precluded under Title IX. 
But see Bougher v. University of Pittsburgh, 713 F. Supp. 139 (W.D. Pa. 1989) (stating 
that Title IX does not permit a hostile environment claim of sexual harassment of the 
kind described for the workplace, but reaches only ‘‘quid pro quo’’ harassment in which 
educational benefits are conditioned on the granting of sexual favors). For general com- 
‘mentary concerning the availability of a student cause of action for sexual harassment 
under Title IX, see Connolly and Marshall, Sexual Harassment of University or College 
Students by Faculty Members, 15 J.C.U.L. 381 (1989). 

29. See supra notes 14-17. 

30. This idea was, moreover, consistent with past action of the Wisconsin Regents in 
the area of sexual harassment. Following the adoption of the EEOC Guidelines on Sexual 
Harassment in 1980, and the Yale litigation, the Wisconsin Board of Regents adopted a 
policy statement on sexual harassment, prohibiting sexual harassment by faculty, staff and 
students of the Wisconsin System. Regent Policy Document 81-2 (University of Wisconsin 
System). 
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2. Preventing Interference with Education, Protecting Students, and 
Regulating Student Conduct 


Additionally, more general institutional duties to prevent interference 
with education, to protect students, and to maintain order on campus 
demonstrated the need to regulate discriminatory harassment. The kind 
of personal harm caused by discriminatory harassment, as well as its 
capacity to disrupt educational activities, indicated that regulation, 
consistent with these general principles, would be appropriate. 

The authority of universities to regulate student conduct and activities, 
thereby preserving order and preventing interference with education, is 
well-established. Universities have a legitimate interest in regulating 
student activities that ‘‘interfere with the opportunity of other students 
to obtain an education.’’*? The University may prohibit activities that 
materially and substantially disrupt its work and discipline.** 

Harassment impedes the educational process, and interferes with the 
educational pursuits of its victims. It damages individuals, impairing 
their ability to function in the academic environment. It is, moreover, 
a kind of assaultive behavior, which is inherently disruptive and very 
likely to precipitate further disorder.** In some instances, it may even 
constitute criminal activity.** Given these characteristics of harassment, 
university regulation is authorized not only to assure equal access to 
education, but to prevent interference with the educational process, and 
to preserve an orderly, safe campus environment. 


B. First-Amendment Analysis 


Convinced of the University’s general authority and responsibility to 
prevent discriminatory harassment, the Wisconsin rule-drafters used 
first-amendment law principles in describing the expressive conduct 
subject to regulation, and in defining the permissible limits of regulation. 
The constitutional implications of regulating discriminatory harassment 
were particularly significant at Wisconsin both because it is a state 
institution,*> and because it is dedicated to encouraging academic free- 
dom, debate and ‘‘that fearless sifting and winnowing by which alone 





31. Healy v. James, 408 U.S. 169, 189, 92 S. Ct. 2338, 2350 (1972); Widmar v. Vincent, 
454 U.S. 263, 277, 102 S. Ct. 269, 278 (1981); Gay Student Services v. Texas A&M Univ., 
737 F.2d 1317 (5th Cir. 1984), cert. denied, 471 U.S. 1001, 105 S. Ct. 1860 (1984). 

32. Tinker v. Des Moines Indep. Community School Dist. 393 U.S. 503, 513, 89 S. 
Ct. 733, 740 (1969); Gay Student Services, 737 F.2d at 1317, 1327. In the case of the 
University of Wisconsin System, the Board of Regents also possesses statutory authority 
to regulate student conduct, under Wisconsin Statutes § 36.35. 

33. See Delgado, supra note 26, discussing harms of racist speech. For commentary 
concerning the idea that words may become ‘“‘projectiles’’ in a kind of speech assault, see 
L. TRIBE, AMERICAN CONSTITUTIONAL Law 837 (2d ed. 1988). 

34. See, e.g., Wis. Stat. ANN. § 947.013 (West Supp. 1989). See Note, Student 
Discriminatory Harassment, 16 J.C.U.L. 311 (1989). 

35. See, e.g., Cantwell v. Connecticut, 310 U.S. 296, 60 S. Ct. 900 (1940). 
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the truth can be found.’’** Concerned about the first-amendment impact 
of regulating harassing speech, Wisconsin adopted a cautious approach 
to rule-drafting, choosing to regulate only where governmental regula- 
tions on speech clearly were allowed. 

First-amendment case law indicates that—despite its paramount po- 
sition in the hierarchy of constitutional values—the right of free speech 
is not absolute. In appropriate circumstances, the government may limit 
or restrict speech; in addition, some types of speech and expressive 
behavior are beyond the scope of first-amendment protection altogether. 
Cases allowing incidental governmental restrictions on expressive activ- 
ities suggested the University could limit harassing speech to serve its 
compelling, countervailing interests in preventing discrimination and 
interference with equal education opportunities.*” Cases identifying types 
of speech not entitled to constitutional protection helped to define the 
scope and characteristics of the discriminatory harassing speech and 
expressive behavior the University could regulate.** 


1. Constitutional Limits on Speech Activities and Expressive 
Behavior 


Numerous first-amendment cases recognize the government’s ability 
to limit speech and other expressive behavior, if the limitation is tailored 
narrowly to serve a substantial governmental interest.*® In general, these 
cases recognize that one person’s exercise of first-amendment rights may 
conflict with compelling governmental interests, or may interfere with 
another person’s exercise of different—but equally important—protected 
rights, thus justifying governmental limitations on the first-amendment 
activities. 

General time, place and manner restrictions are familiar examples of 
such constitutionally-acceptable limitations on speech activities.*° Res- 
trictions on first-amendment activities designed to protect unwilling 
listeners from becoming the recipients of unwanted speech are closely 
related, and also appropriate. In a variety of situations, ranging from 
door-to-door solicitations*’ and religious proselytizing,*? to the use of 





36. Taken from a plaque in Bascom Hall, at the University of Wisconsin-Madison 
(quoting from the decision of the Board of Regents of the Univiversity of Wisconsin in a 
dispute concerning academic freedom). 

37. E.g., Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972). 

38. E.g., Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 508-09, 
89 S. Ct. 733, 737 (1969). 

39. E.g., Widmar v. Vincent, 454 U.S. 263, 277, 102 S. Ct. 269, 278 (1981). 

40. City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 104 S. Ct. 
2118 (1984) (placement of campaign advertising on city’s sign poles); Clark v. Community 
for Creative Non-Violence, 468 U.S. 288, 104 S. Ct. 3065 (1984); City of Renton v. Playtime 
Theatres, Inc., 475 U.S. 41, 106 S. Ct. 925 (1986); Heffron v. International Society for 
Krishna Consciousness, 452 U.S. 640, 101 S. Ct. 2559 (1981); State v. Horn, 126 Wis. 2d 
447, 377 N.W.2d 176 (Ct. App. 1985). 

41. Martin v. Struthers, 319 U.S. 141, 63 S. Ct. 862 (1943). 

42. Cantwell v. Connecticut, 310 U.S. 296, 60 S. Ct. 900 (1940). 
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the mails to send obscene material** and placement of political adver- 
tisements on city buses,** courts have recognized that—despite the rights 
of a particular individual or group to speak—other citizens have a right 
not to listen. The government may intervene to protect this right not to 
receive speech, particularly when the speech occurs in a place in which 
the potential listener has some expectation of being free from intrusion 
or interference, or from which the listener cannot readily depart. 

Incidental limitations on speech also are permitted in public-employ- 
ment situations,*® and in circumstances in which there is potential harm 
to certain groups of listeners, such as the very young,* or in which 
speech and non-speech elements are combined in such a way that the 
regulation of the non-speech elements has an incidental effect on ‘‘pure’’ 
speech.*’ 

Further restrictions on speech in an educational setting may be sus- 
tained when necessary to serve important governmental and individual 
interests in preventing interference with educational opportunities. These 
interests have been described as proper bases for limiting the exercise 
of first-amendment rights in schools and universities.** As the Supreme 
Court stated in Tinker v. Des Moines Independent Community School 
District: ‘‘[C]onduct by [students], in class or out of it, which for any 
reason . . . materially disrupts classwork or involves substantial disorder 
or invasion of the rights of others is, of course, not immunized by the 
constitutional guarantee of free speech.’’*® Similarly, in Widmar v. 
Vincent, the Court affirmed the university’s right to ‘‘exclude first- 
amendment activities that violate reasonable campus rules or substan- 
tially interfere with the opportunity of other students to obtain an 
education.’’*° 





43. Rowan v. United States Post Office Dep’t, 397 U.S. 728, 90 S. Ct. 1484 (1970). 

44. Lehman v. City of Shaker Heights, 418 U.S. 298, 94 S. Ct. 2714 (1974). 

45. Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983); Givhan v. Western Line 
Consol. Sch. Dist., 439 U.S. 410, 99 S. Ct. 693 (1979); Pickering v. Board of Educ., 391 
U.S. 563, 88 S. Ct. 1731 (1968); Callaway v. Hafeman, 832 F.2d 414 (7th Cir. 1987). 

46. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986); FCC v. 
Pacifica Found., 438 U.S. 726, 98 S. Ct. 3026 (1978); Olesen v. Board of Educ. of Sch. 
Dist. No. 228, 676 F. Supp. 820 (N.D. Ill. 1987). 

47. United States v. O’Brien, 391 U.S. 367, 88 S. Ct. 1673 (1968). In Johnson v. Texas, 
109 S. Ct. 2533 (1989), the Supreme Court applied the O’Brien analysis in a case involving 
a prosecution for burning the American flag. The Court held that the flag-burning was a 
purely symbolic, expressive act, and thus protected by the first amendment. Discriminatory 
harassment does not share this quality of ‘‘pure symbolism.’’ Most significantly, harassment 
is not an act directed at an inanimate object representing a set of values, but is a sort of 
verbal assault, directed at other human beings and the cause of identifiable harm to them. 
See supra notes 33 and 34. In the context of the O’Brien and Johnson analyses, therefore, 
discriminatory harassment may be subjected to regulation because it is conduct combining 
speech (the verbal or expressive act) with non-speech (the attack on another person) 
elements. 

48. Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972). 

49. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. 503, 513, 89 S. Ct. 733, 740 
(1969). 

50. Widmar v. Vincent, 454 U.S. 263, 277, 102 S. Ct. 269, 278 (1981). See also, Bob 








582 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


These first-amendment principles provided support for the Universi- 
ty’s authority to impose incidental restrictions on racist and discrimi- 
natory speech to serve critical governmental and individual interests in 
achieving equal educational opportunity, and in preventing discrimi- 
nation and interference with the educational process. As the cases also 
made clear, however, the regulation must be narrowly drawn, identifying 
the abusive speech activities sought to be restricted, and demonstrating 
the harmful impact of such speech on other substantial individual and 
university interests. 

Employment-law concepts—so significant in concluding that harassing 
speech denies equal educational access—also proved useful in narrowing 
the Wisconsin regulation for first-amendment purposes. Workplace prin- 
ciples limit expressive behavior that demeans on the basis of protected 
characteristics and creates a hostile work environment.” This description 
of the relationship between harassing speech and its adverse effects on 
important employment interests suggested an analogy for the educational 
setting. Borrowing from the structure of the workplace rules, the Wis- 
consin regulation prohibits discriminatory speech or expressive behavior 
that demeans race, sex, religion, color, creed, disability, sexual origin, 
national origin, ancestry or age and interferes with the University’s 
interest in assuring equal educational opportunities by creating a hostile 
environment for ‘‘education, university-related work, or other university- 
authorized activity.’’®? 


2. Categories of Speech Not Entitled to First-Amendment Protection: 
‘“‘Fighting Words’’ 


Additional elements of the harassing speech prohibited by Wisconsin’s 
rule were based on constitutional principles excluding some categories 
of speech from first-amendment protection. As Justice Holmes noted in 
Schenk v. United States, ‘“The most stringent protection of free speech 
would not protect a man in falsely shouting fire in a theatre and causing 
a panic.’’*’ Similarly, defamation, obscenity,** and ‘‘fighting words,”’ 
are beyond the scope of constitutional protection. Because of the parallels 





Jones Univ. v. United States, 461 U.S. 574, 103 S. Ct. 2017 (1983), in which the Supreme 
Court recognized a compelling governmental interest in eradicating racial discrimination 
in education, sufficient to justify a limitation on the first-amendment right to the free 
exercise of religion. In that case, the university faced loss of federal tax exempt status 
because of its racially discriminatory policies. The Court determined that the government’s 
fundamental interest in eliminating discrimination in education outweighed the incidental 
burden on the free exercise of religion resulting from the university’s loss of its exempt 
status. 

. See supra notes 20-25. 

. Wis. ADMIN. CoDE § UWS 17.06(2) (1989). 

. 249 U.S. 47, 39 S. Ct. 247 (1919). 

. See, e.g., New York Times v. Sullivan, 376 U.S. 254, 84 S. Ct. 719 (1964); 
Beauharnais v. Illinois, 343 U.S. 250, 72 S. Ct. 725 (1952); Paris Adult Theatre I v. Slaton, 
413 U.S. 49, 93 S. Ct. 2678 (1973). 
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between this last category of speech and racist and discriminatory 
comments, the ‘‘fighting-words’’ doctrine provided key elements in 
regulating discriminatory harassment. 

‘Fighting words’’ do not enjoy first-amendment protection because 
they are inherently inconsistent with first-amendment values and pur- 
poses. They do not contribute to any meaningful exchange of ideas; 
they do not advance the search for truth, and they are harmful to 
individuals.*> The United States Supreme Court articulated these ideas 
in the seminal case of Chaplinsky v. New Hampshire:** 


There are certain well-defined and narrowly limited classes of 
speech, the prevention and punishment of which have never been 
thought to raise any constitutional problem. These include the . . . 
insulting or ‘‘fighting’’ words—those which by their very utterance 
inflict injury or tend to incite an immediate breach of the peace.*’ 


The Court also noted that, because such ‘‘utterances are no essential 
part of any exposition of ideas [and are] of . . . slight social value as a 
step to truth ...,’’ they may be prohibited without violating the first 
amendment. 

Similarly, discriminatory insults, name-calling and abusive epithets 
have no value as a ‘‘step to the truth.’’ They are inherently harmful, 
constituting a kind of verbal assault on the person to whom they are 
directed.*® They are, further, unlikely to form any part of a dialogue or 
exchange of views. They are instead the kinds of words that incite 
reaction and cause harm without any opportunity for reply. Given these 
parallels between traditional ‘‘fighting words’’ and abusive discrimina- 
tory comments, Chaplinsky suggests a constitutional basis for prohibiting 
insulting, abusive, discriminatory speech. 

Chaplinsky and later cases discussing the ‘‘fighting words’’ doctrine 
also indicate that, to be excluded from first-amendment protection, the 
prohibited speech must be directed at an individual and must be 
intentional. Several cases in which defendants invoked the first amend- 
ment as a defense for offensive language or behavior emphasize the 
importance of these additional elements. 

In Cohen v. California,® Cohen appeared in court wearing a jacket 
that said ‘‘Fuck the draft.’’ He successfully pleaded the first amendment 
as a defense to his prosecution for disturbing the peace. In Hess v. 





55. See Delgado, supra note 26, and Tribe, supra note 33. 

56. 315 U.S. 568, 62 S. Ct. 766 (1942). Chaplinsky was convicted under a statute 
prohibiting adressing ‘‘offensive, derisive or annoying words’’ to others. The actual words 
he used were ‘‘You are a god-damned racketeer; you are a damned fascist.’’ 

57. Id. at 572, 62 S. Ct. at 769-70. 

58. Id. 

59. See Delgado, supra note 26, and Tribe, supra note 33. 

60. 403 U.S. 15, 91 S. Ct. 1780 (1971). 
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Indiana,® Indiana cited for disorderly conduct a man who used a 
vulgarity during a Vietnam War demonstration. The man prevailed on 
his claim that the comment was constitutionally protected. In both cases, 
the Supreme Court noted that the first amendment does not provide 
absolute freedom to speak whenever or wherever one chooses. Referring 
to the ‘‘fighting-words’’ doctrine, however, the Court noted that in these 
particular situations ‘‘[njo individual actually or likely to be present 
could reasonably have regarded the words ... as a direct personal 
insult.’’®? Thus, the expressive conduct in these situations was distin- 
guished from ‘‘fighting words,’’ and was protected by the Constitution. 
To be outside the scope of first-amendment protection and prohibited 
by the university, therefore, speech must be ‘‘directed at’’ someone, 
rather than be a generalized statement aimed at no one in particular. 

Similar analysis suggested the need for a requirement that discrimi- 
natory speech be intentional to be prohibited consistent with the first 
amendment. The significance of an intent requirement is apparent from 
Brandenburg v. Ohio,® involving a first amendment-based challenge to 
a criminal syndicalism statute. In its decision in Brandenburg, the 
Supreme Court noted that—absent the intent to incite ‘‘imminent lawless 
action’’ and the likelihood of such action in fact resulting—even speech 
advocating crime or violent action is protected by the Constitution.“ 
Given the importance of intent in this context, it appeared likewise 
appropriate to incorporate intent as a required element of the discrimi- 
natory harassment prohibited by the University.® 

The ‘‘fighting-words’’ doctrine and related case law thus contributed 
several key elements to the regulatory framework for prohibiting dis- 
criminatory harassment. The doctrine suggested that insulting, abusive 
discriminatory speech directed at another person, and intended to pro- 
duce some sort of harm to that person could be prohibited, consistent 
with the first amendment. These elements were incorporated into the 
rule proposed to, and ultimately approved by, the Board of Regents. 
Accordingly, in addition to the concepts drawn from cases allowing 
speech limitations to prevent interference with other constitutional rights 
and governmental interests, the Wisconsin regulation requires that the 
prohibited speech be discriminatory and demeaning (‘‘discriminatory 
comments, epithets or other expressive behavior’); that it be directed 
at an individual; that it be intended to demean—on the basis of a 
protected characteristic—the person to whom it is directed; and that it 
be intended to interfere with education by creating a hostile environment 
for education and other university-related activities. 





61. 414 U.S. 105, 94 S. Ct. 326 (1973). 

62. 403 U.S. at 20, 91 S. Ct. at 1785-86 (emphasis added). 

63. 395 U.S. 444, 89 S. Ct. 1827 (1969). See also Hess, 414 U.S. 105, 94 S. Ct. 326 
(1973) and compare Terminiello v. Chicago, 337 U.S. 1, 69 S. Ct. 894 (1949). 

64. 395 U.S. 444, 89 S. Ct. 1827 (1969). 

65. See Wis. ADMIN. CopE § UWS 17.06(2) (1989). 

66. Id. 
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Ill. THE RESULTING REGULATION 


As the above discussion suggests, the rule that the working group 
developed and recommended to the Board of Regents was narrow in 
scope. It provides, in pertinent part: 


UWS 17.06 Offenses defined. The university may discipline a 
student in nonacademic matters in the following situations: 


(2)(a) For racist or discriminatory comments, epithets or other 
expressive behavior directed at an individual or on separate occa- 
sions at different individuals, or for physical conduct, if such 
comments, epithets, other expressive behavior or physical conduct 
intentionally: 
1. Demean the race, sex, religion, color, creed, disability, sexual 
orientation, national origin, ancestry or age of the individual or 
individuals; and 
2. Create an intimidating, hostile or demeaning environment for 
education, university related work, or other university-authorized 
activity. 
(a) is present shall be determined by consideration of all relevant 
circumstances.” 
(b) Whether the intent required under par. 





67. Wis. ApMIN. CopE § UWS 17.06(2). The rule also sets forth specific examples of 
prohibited conduct, and conduct not prohibited, as follows: 
(c) In order to illustrate the types of conduct which this subsection is designed 
to cover, the following examples are set forth. These examples are not meant to 
illustrate the only situations or types of conduct intended to be covered. 
1. A student would be in violation if: 
a. He or she intentionally made demeaning remarks to an individual based 
on that person’s ethnicity, such as name calling, racial slurs, or ‘‘jokes’’; 
and 
b. His or her purpose in uttering the remarks was to make the educational 
environment hostile for the person to whom the demeaning remark was 
addressed. 
. A student would be in violation if: 
a. He or she intentionally placed visual or written material demeaning 
the race or sex of an individual in that person’s university living quarters 
or work area; and 
b. His or her purpose was to make the educational environment hostile 
for the person in whose quarters or work area the material was placed. 
3. A student would be in violation if he or she seriously damaged or destroyed 
private property of any member of the university community or guest because 
of that person’s race, sex, religion, color, creed, disability, sexual orientation, 
national origin, ancestry or age. 
4. A student would not be in violation if, during a class discussion, he or 
she expressed a derogatory opinion concerning a racial or ethnic group. There 
is no violation, since the student’s remark was addressed to the class as a 
whole, not to a specific individual. Moreover, on the facts as stated, there 
seems no evidence that the student’s purpose was to create a hostile envi- 
ronment. 
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By focusing on the ‘‘fighting-words’’ principles in the context of the 
University’s substantial interest in providing equality of educational 
opportunities and in preventing interference with education, the rule 
prohibits a narrow category of expressive conduct. It does not address 
a wide range of racist or otherwise discriminatory activity or offensive 
conduct occurring in group settings or in the public forums of the 
University. Similarly, it does not attempt to regulate the expression of 
ideas—even if derogatory to protected groups—in the classroom. It does 
not purport to reach student activities unrelated to the University’s 
functions and work.® The working group and the Board of Regents 
tailored the Wisconsin regulation to be consistent with the first amend- 
ment, and chose to avoid the risks attendant on regulating more ques- 
tionable areas. The resulting rule prohibits only the most egregious 
kinds of discriminatory expressive behavior, and only when necessary 
to serve other compelling university and individual interests. 

As of this writing, the constitutionality of the Wisconsin regulation 
has not been litigated. The only case challenging a discriminatory- 
harassment policy is John Doe v. University of Michigan,” holding 
Michigan’s policy unconstitutional and enjoining its enforcement. There 
are, however, substantial differences between the Michigan policy and 
Wisconsin’s regulation that make the application of the reasoning of the 
Doe decision to Wisconsin’s regulation unlikely. The conduct prohibited 


by the Michigan policy included ‘‘any behavior, verbal or physical, that 
stigmatizes or victimizes an individual’’ and either involves a threat to 
an individual’s academic efforts or personal safety, or has the purpose 
or effect of interfering with the individual’s academic efforts, or creates 
a hostile environment.”’ Michigan applied this language to speech such 
as a classroom statement that a student believed homosexuality was a 
disease, and he intended to develop a counseling plan to make gay 





68. Compare, Discrimination and Discriminatory Harassment by Students in the Uni- 
versity Environment, policy of the University of Michigan (adopted April 15, 1988). 

69. Despite this cautious approach, the presentation of the working group’s recom- 
mended rule to the Board of Regents at its March, 1989 meeting stirred considerable 
public controversy over the legality and propriety of the university’s effort to regulate in 
this area. Because of its own concerns with the first-amendment implications of the 
recommended rule, the Board invited first amendment scholars from the University of 
Wisconsin Law School to discuss the pertinent constitutional issues. Following extensive 
debate and deliberation, the Regents directed further narrowing the working group’s 
original draft to emphasize that, to be prohibited, discriminatory comments would have 
to be made both with the intent to demean and with the intent to create a hostile 
environment. With this and other minor changes, the Regents proceeded with the admin- 
istrative rule-making process. In accordance with Wisconsin’s administrative procedures 
act, the Board conducted a public hearing on the rule on June 8, 1989. The rule was then 
forwarded for review by the state legislature. Following a joint hearing by standing 
committees of each house, the legislative review period expired without objection being 
made to the rule. Because no objection was raised, the new rule was promulgated by the 
Regents and became effective September 1, 1989. 

70. 721 F. Supp. 852 (E.D. Mich. 1989). 

71. See supra note 68. 
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clients straight. The language of the Wisconsin rule is narrower, as 
indicated above, in terms of the conduct prohibited, the proof required 
to establish a violation, and the rule’s application in the classroom 
setting. Accordingly, the court’s rationale for finding the Michigan 
policy unconstitutional likely would not apply to the Wisconsin regu- 
lation. 


CONCLUSION 


The University of Wisconsin System chose to regulate verbal and 
expressive discriminatory harassment in the context of specific problems 
and on the basis of substantial legal and policy interests. The University 
initiated its effort in response to particular incidents of harassing be- 
havior that offended the entire University community. The regulation 
became part of a much broader attempt by the University to improve 
educational opportunities for minority groups throughout the System. 
The reasons for regulating harassment included the need to assure the 
rights of individuals to participate equally in the educational process, 
the desire to help the University fulfill its own policy commitments and 
legal obligations to provide equal access to education and to prevent 
discrimination, and the importance of preventing interference with the 
educational process and maintaining an orderly, hospitable campus 
environment for learning. 

First-amendment concerns about regulating expressive activities, how- 
ever, resulted in a narrow rule. Because the rule focuses on harassing 
speech specifically directed at individuals, with the intent to produce 
certain specific harmful results, it excludes a wide range of racist or 
otherwise discriminatory commentary uttered in group settings. The rule 
does not prohibit classroom expressions of opinions offensive to a 
protected group. It also does not preclude certain offensive discrimina- 
tory displays, or the distribution of racist or discriminatory literature in 
the public forums of the University. Ironically, the rule would not 
prohibit some of the racist incidents that led to its creation. 

The relatively narrow ambit of the regulation was, however, justified 
by the need to adopt a rule which would withstand constitutional 
scrutiny, while expressing the University’s commitment to principles of 
equality, tolerance and diversity in the University community, and its 
willingness to support those principles. Educational institutions, partic- 
ularly colleges and universities, occupy a special place in our society. 
They function as incubators of learning and transmit social values. 
Regulating discriminatory harassment affirms the University’s interest 
in the values of equality of opportunity and equal treatment of indivi- 
duals in the University community, and establishes the University’s 
leadership role in responding to a particularly difficult and troubling 
aspect of the discrimination confronting society. 











HEALTH-CARE PROFESSIONALS WITH AIDS: 
THE RISK OF TRANSMISSION BALANCED 
AGAINST THE INTERESTS OF PROFESSIONALS 
AND INSTITUTIONS* 


Gordon G. Keyes** 


INTRODUCTION 


Acquired immune deficiency syndrome (AIDS) presents special chal- 
lenges to both the medical and legal professions. The medical profession 
attempts to treat and prevent the disease, while the legal profession 
attempts to protect the rights of those affected by it. Those who treat 
AIDS patients must come to terms with the emotional,’ financial,? and 
ethical* costs of the disease. Doctors and other health-care providers 
who are the victims of AIDS, on the other hand, also must address the 
problems AIDS creates. The medical and legal communities have only 
recently recognized the problems presented by HIV-positive providers.‘ 
These problems are most obvious and acute in schools of dentistry, 
medicine and allied health fields,’ and already have resulted in litiga- 
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1. Specter, When Fear of AIDS Infects the Healers. Students Reconsider the Risks 
of Medicine, The Wash. Post Nat’l Weekly Ed., Feb. 22, 1988, at 10. 

2. Hanson, Both Monetary and Human Costs of AIDS Increasing in New York, 
Oncology Times, Jan. 1, 1988, at 1. 

3. Peterson, AIDS: The Ethical Dilemma for Surgeons, 17 LAw, MED. AND HEALTH 
CaRE 139 (1989). 

4. See, e.g., Symposium on Aids and the Rights and Obligations of Health Care 
Workers, 48 Mb. L. REv. 1-245 (1989). 

5. An important mission of academic medical centers and health education institu- 
tions, among others, is the education and training of future health care workers. An 
adequate supply and mix of patients is needed to accomplish this mission. In exchange 
for submitting themselves to inexperienced students, patients have the right to expect 
that extraordinary precautions will be taken to ensure their safety and well-being. In this 
context, the HIV-positive provider presents especially difficult problems because of the 
heightened expectations that patients have. 
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tion.* While the number of affected providers in these institutions is 
unknown, they nevertheless pose problems that are varied and central 
to the educational missions of the institutions. 

This Article examines the problems caused by faculty and students 
with AIDS and the rights of HIV-positive students and faculty under 
the Rehabilitation Act of 1973.’ It further discusses the choices available 
to administrators and health-care providers. Under the Act neither HIV- 
positive students nor faculty who perform invasive procedures are 
‘“‘otherwise qualified,’’® but the accommodation required by the Act 
differs for the two groups.® This Article also considers equal protection 
concerns under the fourteenth amendment to the United States Consti- 
tution.’ Neither faculty nor students may use the equal protection 
clause to challenge successfully the narrowly-drawn restrictions on 
patient access imposed by the Act." 

Unless educational institutions restrict HIV-positive health-care prov- 
iders, both may be liable for violating requirements relating to informed 
consent’? and the duty to warn.’ If courts or institutions decide that 
HIV-positive practitioners may not remain in school or continue to have 
even restricted access to patients, questions arise concerning the pro- 
priety of routine testing for the HIV antibody. Institutions then must 
consider protecting confidentiality and the administrative burdens this 
imposes.’® 


Finally, this Article recommends ways in which institutions may 
protect the individual rights of HIV-positive students and faculty*® while 
responding to the needs of both patients and providers in a socially- 
responsible manner. 


I. FEDERAL STATUTES, THE CONSTITUTION, AND AIDS 


The two primary sources of federal law relevant to the problems 
raised by the AIDS epidemic are the Rehabilitation Act of 1973 and 
the equal protection clause of the fourteenth amendment to the United 
States Constitution. The Rehabilitation Act is invoked routinely to 





6. T.J.D., Washington U. Sued in AIDS Dispute, Chron. of Higher Educ., Dec. 14, 
1988, at A2. Strom, HIV Infection Spurs Student Dismissal, Suit, Am. Dental Ass’n. 
News, Jan. 2, 1989, at 1. 

7. Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 355 (codified as amended 
at 29 U.S.C. Secs. 701-796) (1982 & Supp. V 1987)). 

8. See infra notes 135-148 and accompanying text. 

9. See infra notes 203-220 and accompanying text. 

. See infra notes 68-79 and accompanying text. 

. See infra notes 68-79 and accompanying text. 

. See infra notes 149-163 and accompanying text. 
. See infra notes 164-174 and accompanying text. 
. See infra notes 175-194 and accompanying text. 
. See infra notes 195-199 and accompanying text. 
. See infra notes 200-221 and accompanying text. 
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protect AIDS victims from discrimination and capricious treatment.’’ 
Because the Act and the equal protection clause have been analyzed in 
detail elsewhere,** this Article provides only a brief review. 


A. The Rehabilitation Act of 1973 


The Rehabilitation Act of 1973 prohibits discrimination based on 
handicap.*® Section 504 of the Act mandates that all organizations 
receiving federal funds refrain from discriminating against otherwise 
qualified ‘‘handicapped individuals’’ solely on the basis of their hand- 
icap.”° In addition, handicapped individuals may not be denied the 
benefits of, or excluded from participation in, programs receiving fed- 
eral assistance.” The Act charges the Department of Health and Human 
Services (HHS) with implementing section 504, and with issuing re- 
gulations to administer its provisions.” 

To state a claim under section 504, plaintiffs must prove that: (1) 
they are handicapped; (2) they are otherwise qualified for the position 
in question; (3) they are discriminated against solely because of hand- 
icap; and (4) the program or position receives federal funds.” 

For purposes of section 504, the Act defines a ‘‘handicapped indi- 
vidual’’ as one who: ‘‘(i) has a physical or mental impairment which 
substantially limits one or more of such persons’ major life activities; 


(ii) has a record of such impairment, or (iii) is regarded as having such 
an impairment.’’?* HHS regulations, not the Act, define many of the 
terms used to describe ‘‘handicapped individual.’’*> 





17. See, e.g., Martinez v. School Bd., 861 F.2d 1502 (11th Cir. 1988) (child with 
AIDS could not be segregated from elementary school classroom); Chalk v. United States 
Dist. Court, 840 F.2d 701 (9th Cir. 1988) (classroom teacher with AIDS could not be 
removed from his teaching duties). 

18. Hentoff, The Rehabilitation Act’s Otherwise Qualified Requirement and the AIDS 
Virus: Protecting the Public From AIDS-Related Health and Safety Hazards, 30 Ariz. L. 
REv. 571 (1988); Merritt, Communicable Diseases and Constitutional Law: Controlling 
AIDS, 61 N.Y.U. L. Rev. 739 (1986); Rothstein, Section 504 of the Rehabilitation Act: 
Emerging Issues for Colleges and Universities, 13 J.C.U.L. 229 (1986); Note, AIDS: Does 
It Qualify as a ‘‘Handicap’’ Under the Rehabilitation Act of 1973?, 61 Notre DAME L. 
REv. 572 (1986); Comment, Running From Fear Itself: Analyzing Employment Discrimi- 
nation Against Persons With AIDS and Other Communicable Diseases Under Section 504 
of the Rehabilitation Act of 1973, 23 WILLAMETTE L. REv. 857 (1987). 

19. Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 355 (codified as amended 
at 29 U.S.C. Secs. 701-796) (1982 & Supp. V 1987)). 

20. 29 U.S.C. Sec. 794 (1982 & Supp. V 1987). 

21. Id. 

22. 45 C.F.R. Sec. 84.1 et seq. (1988). 

23. Doe v. New York Univ., 666 F.2d 761, 774 (2d. Cir. 1981). 

24. 29 U.S.C. Sec. 706(8)(B) (1982 & Supp. V 1987). The Civil Rights Restoration Act 
of 1987 amended the Rehabilitation Act by excluding from the definition of a handicapped 
individual one who ‘‘has a currently contagious dise2se or infection and who, by reason 
of such disease or infection, would constitute a direct threat to the health or safety of 
other individuals or who, by reasons of the currently contagious disease or infection, is 
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If a disabled person passes the first requirement of section 504 by 
qualifying in one or more ways as a handicapped person, the person 
must then demonstrate being ‘‘otherwise qualified’’ to perform the job 
or to receive the benefit in question.2* HHS believes the intent of the 
statute is to allow consideration of handicap, but also to provide 
protection to individuals who can perform the job in question in spite 
of the handicap.”” In the context of higher education, a qualified 
handicapped person must meet both academic and technical stan- 
dards,”* in spite of the handicap. 





unable to perform the duties of the job.’ Pub. L. No. 100-259, Sec. 9, 102 Stat. 28 
(codified at 29 U.S.C. Sec. 706(8)(C) (1989)). 

25. Subpart (i): The regulations define ‘‘physical impairment’’ to mean any physio- 
logical condition, cosmetic disfigurement or anatomic loss affecting one or more of the 
body’s systems: neurological musculoskeletal, special sense organs, respiratory, including 
speech organs, cardiovascular, reproductive, digestive, genito-urinary, hemic and lym- 
phatic, skin and endocrine. 45 C.F.R. Sec. 84.3 (j) (2) (i) (1988). By ‘‘mental impairment’’ 
the regulations refer to mental retardation, organic brain syndrome, emotional or mental 
illness, and learning disabilities. 45 C.F.R. Sec. 84.3 (j) (2) (i) (1988). ‘‘Major life 
activities’ include: caring for one’s self, performing manual tasks, walking, seeing, 
hearing, speaking, breathing, learning and working. 45 C.F.R. sec. 84.3 (j) (2). (ii) In 
keeping with these broad definitions of physical and mental impairment, HHS refused 
to create an all-encompassing list of qualifying diseases. 45 C.F.R. Sec. 84, app. A, sub. 
a, No. 3 (1988). The agency also did not define the terms ‘‘substantially limits’’ which, 
depending on one’s interpretation, could limit the otherwise broad definition of subpart 
(i). The interpretation of this phrase has, therefore, been left to the courts. See, e.g., E.E. 
Black, Ltd. v. Marshall, 497 F. Supp. 1088 (D. Hawaii 1980) (broadly construed the 
phrase ‘‘substantially limits’’ in the employment context to mean that because of the 
impairment a person was precluded from similar jobs in the locale to which he had 
access); Cf. Jasany v. United States, 755 F.2d 1244 (6th Cir. 1985) (provided a narrower 
concept of the phrase by construing it to mean preclusion of one’s life work generally 
at any geographic locale). 

Subpart (iii): This subpart to the definition of ‘“‘handicapped individual,’’ as defined 
by HHS, means one who is documented as having had an impairment. 45 C.F.R. Sec. 
84.3 (j) (2) (iii) (1988) Thus, if someone were cured of a past handicapping condition 
(i.e., cancer) that person is offered protection presently. Such protection would extend 
to those erroneously thought to have had a handicapping condition in the past. 

Subpart (iv): HHS regulations state that one is regarded as having an impairment when 
the impairment does not substantially limit a major life activity but the person is treated 
as if he/she were so limited. If, through the ignorance of others, a person’s impairment 
is thought to limit his activities or if one is discriminated against because the attitude 
of others concerning the impairment is so negative that the attitude, not the impairment, 
limits the person’s life activities, then such person falls within the ‘‘regarded as’’ subpart 
of the definition of handicapped individual. 45 C.F.R. Sec. 84.3 (j)(2) (iv) (1988). The 
regulations provide disfiguring scars and innocuous limps as examples. A person who 
was perfectly normal or who had no obvious physical or mental impairments but was 
treated so, through fear, prejudice or ignorance, would also qualify as a handicapped 
person under subpart (iii). 45 C.F.R. Sec. 84 app A, sub. A (3) (1988). For example, one 
who was HIV positive but had no physical or mental manifestations of ARC or AIDS 
would be handicapped under this subpart. 

26. See supra note 23. 

27. 45 C.F.R. Sec. 84 app A, sub. A, (5) (1988). 

28. Id. Technical standards are non-academic criteria that are essential to participation 
in the program. 
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The regulations require that educational institutions modify their 
standards as necessary to ensure that discrimination does not occur as 
a result of nonessential ‘‘requirements’’ when determining whether an 
individual is otherwise qualified. Examples of modified standards in- 
clude taping texts, allowing longer time for exams, and allowing read- 
ers. Institutions should accommodate handicapped persons if the 
accommodation enables them to become qualified?® without fundamen- 
tally altering a program.*° 

This Article next discusses how courts have applied the Rehabilitation 
Act to cases involving AIDS. Courts have indicated that HIV-positive 
health-care providers qualify as handicapped under the Act. In addition, 
this Article examines what constitutes being ‘‘otherwise qualified,’’ and 
the nature of the accommodations that can be expected to allow one to 
become otherwise qualified. 

The first element in a section 504 claim is the presence of a handicap. 
A New York county court considered whether an unidentified carrier 
of AIDS should remain in school in District 27 Community School 
Board v. Board of Education of the City of New York,’ an early case 
under the Rehabilitation Act. New York City had a policy that no 
student with AIDS could be dismissed from school without an individ- 
ualized determination of the necessity of dismissing the student. Two 
local school boards and others brought suit to enjoin this policy and 
to prohibit a student with AIDS from attending public schools. 

The court heard medical testimony concerning the nature of the 
student’s illness. The student was HIV-positive but manifested no 
obvious physical or mental abnormalities. The school protected the 
student’s identity, and the student performed well in school. After 
noting that the New York Board of Education received federal funds, 
satisfying the fourth element of a section 504 claim, the court deter- 
mined whether the child was handicapped under section 504, the first 
element of a violation. Focusing on subparts (i) and (iii)*? of the 
definition of a handicapped person, that the person have an impairment 
that others perceive as an impairment, the court concluded that the 
student was handicapped by a physical impairment consisting of a 
dysfunction of the hemic and lymphatic system, and others regarded 
the student as impaired.** Even in the absence of an obvious handicap, 
one who is HIV-positive will qualify as handicapped under this subpart 
because the fear and stigma associated with AIDS create a handicap. 





29. 45 C.F.R. Sec. 84.44 (d) (2) (1988). 

30. 45 C.F.R. Sec. 84.44 (a) (1988). 

31. District 27 Community School Board v. Board of Educ. 130 Misc. 2d 398, 502 
N.Y.S. 2d 325 (Supp. 1986). Accord Thomas v. Atascadero Unified School Dist., 662 F. 
Supp. 376 (C.D. Cal. 1987). 

32. See supra note 25. 

33. District 27, 502 N.Y.S.2d, at 336 (quoting 34 C.F.R. Sec. 104.3 (j) (2) (iv) (emphasis 
added). 
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Courts in two other cases also recognized that under the Act persons 
who are HIV-positive are handicapped. 

In Ray v. School District of DeSoto County,** a Florida District Court 
granted a preliminary injunction against a school district’s plan to 
segregate from the normal school setting three hemophiliac school 
children who were HIV-positive. In Local 1812, American Federation 
of Government Employees v. United States Department of State,*> the 
District of Columbia District Court explicitly acknowledged that ‘‘there 
is no doubt that a known carrier of the virus which causes [AIDS] is 
perceived to be handicapped.’’** Thus, the court determined that ele- 
ment (iii) alone, that of perceived impairment, would qualify one as 
handicapped under the Act.°’ 

Finally, in School Board of Nassau County, Florida v. Arline,** the 
United States Supreme Court left little doubt that courts ultimately 
would recognize HIV-infection as a handicap under the Act. The Court 
considered the plaintiff in Arline, who had tuberculosis, handicapped 
because: (i) the physical impairment was based on the effects of tuber- 
culosis on the plaintiff’s respiratory system*® and (ii) the plaintiff’s long 
history of tuberculosis created a record of impairment.*° Although the 
Court indicated that it did not consider in Arline whether AIDS is a 
handicap under the Act, the factors considered in Arline should apply 
equally to AIDS.*! 

In Chalk v. United States District Court Central District of California,*? 
the Ninth Circuit provided the highest judicial recognition to date that 
AIDS is a handicap. In Chalk, an AIDS-infected teacher of the hearing- 
impaired was removed from the classroom and assigned administrative 
duties because of the infection. In granting a preliminary injunction, 
the court noted that Arline had confirmed that infectious disease was 
a handicap under the Act.** Unlike the more detailed approach in 
District 27,** Chalk, like other post-Arline decisions,** summarily ad- 





34. 666 F. Supp. 1524 (M.D. Fla. 1987). 

35. 662 F. Supp. 50 (D.D.C. 1987). 

36. Id. at 54. 

37. Id. 

38. 480 U.S. 273, 107 S. Ct. 1123 (1987). 

39. Id. at 280, 107 S. Ct. at 1127 (quoting 45 C.F.R. Sec. 84.3 (j) (2) (i) (1985). 

40. Id. at 281, 107 S. Ct. at 1127-28 (quoting 29 U.S.C. Sec. 706 (7) (B) (ii)). 

41. Arline, 480 U.S. at 282 n.7, 107 S. Ct. at 1128, n.7: ‘‘This case does not present 
... the questions whether a carrier of a contagious disease such as AIDS could be 
considered to have a physical impairment, or whether such a person could be considered, 
solely on the basis of contagiousness, a handicapped person as defined by the Act.”’ 

42. 840 F.2d 701 (9th Cir. 1988). 

43. Id. at 704-05. 

44. See District 27, 502 N.Y.S.2d. at 336. 

45. See, e.g. Doe v. Dolton Elementary School Dist., 694 F. Supp. 440 (N.D. Ill. 1988) 
(preliminary injunction granted allowing elementary school student to return to the 
classroom); Martinez v. School Bd. of Hillsborough County, Fla., 692 F. Supp. 1293 
(M.D.Fla. 1988) (mentally handicapped child with AIDS placed in an elementary school 
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dressed the question and focused on the ‘‘otherwise qualified’’ issue. 
As a practical matter, Chalk moved the focal point of section 504 
analysis from whether an AIDS victim is handicapped to whether the 
victim is otherwise qualified to remain employed. Whether an HIV- 
positive person will gain the protection of the Act turns on this 
determination. 

In keeping with the intent of section 504, the ‘‘otherwise qualified’’ 
determination must be made on an individualized basis,** and is most 
difficult in the context of the HIV-positive health-care practitioner. 

The second element in a section 504 claim is the establishment of 
the claimant as ‘‘otherwise qualified’’ for the position in question.*’ In 
the context of infectious diseases, Arline provides specific guidelines 
that go beyond the provisions of the HHS regulations. The Court 
adopted the approach suggested by the American Medical Association 
(AMA) in its amicus brief. The AMA advised courts and other deci- 
sionmakers to consider:** (a) The nature of the risk (how the disease is 
transmitted); (b) the duration of the risk (how long the carrier is 
infectious); (c) the severity of the risk (the potential harm to third 
parties); and (d) the probability the disease will be transmitted and will 
cause varying degrees of harm. The Court added that it would use the 
reasonable medical judgments of public health officials to answer these 
questions.*® 

HHS regulations clarify that ‘‘otherwise qualified’’ includes handi- 
capped persons who can perform the task at hand in spite of their 
handicaps.*° An employer must under the HHS regulations reasonably 
accommodate the handicapped in performing their jobs.™ 

In Southeastern Community College v. Davis*? the Supreme Court 
held that ‘‘(a)n otherwise qualified person is one who is able to meet 
all of a program’s requirements in spite of his handicap.’’* This 
interpretation suggests that no accommodation by employers should be 
necessary for those who are otherwise qualified. The same is not true 





classroom with restrictions); Doe v. Centinela Hosp., 57 U.S.L.W. 2034, 98 WL 81776 
(C.D. Cal. 1988) (plaintiff excluded from alcohol rehabilitation program is handicapped). 

46. See School Bd. of Nassau County v. Arline, 480 U.S. 273, 288, 107 S. Ct. 1123, 
1131 (1987). 

47. See Doe v. New York Univ., 666 F.2d 761 (2d Cir. 1981). 

48. Arline, 480 U.S. at 288, 107 S. Ct. at 1131. 

49. See, e.g., Arline v. School Bd. of Nassau County, 692 F. Supp. 1286, 1291-92 
(M.D. Fla. 1988) (district court’s analysis of four risk factors based on medical evidence 
that existed at the time of discrimination); Cf. Kohl by Kohl v. Woodhaven Learning 
Center, 865 F.2d 930, 938 (8th Cir. 1989) (‘‘We do not read Arline as requiring courts 
to give decisive weight to any public health official’s testimony simply by virtue of his 
position. The official must have particular knowledge relevant to the issue in question.’’). 

50. See supra note 27. 

51. Id. See also 45 C.F.R. Sec. 84.3(k) (1988). 

52. 442 U.S. 397, 99 S. Ct. 2361 (1979) (handicapped nursing student was not 
otherwise qualified if her handicap endangered patients). 

53. Id. at 406-07, 99 S. Ct. at 2367. 
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for handicapped persons who are essentially qualified, but who can 
not meet all the requirements of their jobs without the accommodations 
that HHS regulations require.** The Davis definition of otherwise qual- 
ified is thus under inclusive. The Court also recognized the role played 
by accommodation, distinguishing between reasonable and unreasona- 
ble accommodations. The Court clarified the interplay between the 
‘“‘otherwise qualified’’ element of a section 504 claim and the HHS 
accommodation mandate in Alexander v. Choate. Davis ‘‘struck a 
balance between the statutory rights of the handicapped to be integrated 
into society and the legitimate interests of federal grantees in preserving 
the integrity of their programs ... .’’® The Fifth Circuit, in Brennan 
v. Stewart, discussed the relationship of these two concepts: 


After Alexander it is clear that the phrase ‘‘otherwise qualified’’ 
has a paradoxical quality; on the one hand, it refers to a person 
who has the abilities or characteristics sought by the grantee; but 
on the other, it cannot refer only to those already capable of 
meeting all the requirements—or else no reasonable requirement 
could ever violate 504, no matter how easy it would be to accom- 
modate handicapped individuals who cannot fulfill it. This means 
that we can no longer take literally the assertion of Davis that ‘‘an 
otherwise qualified person is one who is able to meet all of a 
program’s requirements in spite of his handicap.’’ 422 U.S. at 
406, 99 S. Ct. at 2367 [emphasis added]. The question after 
Alexander is the rather mushy one of whether some ‘‘reasonable 
accommodation’’ is available to satisfy the legitimate interest of 
both the grantee and the handicapped person.*’ 


Thus when a handicapped individual neither meets all the require- 
ments nor possesses all the abilities needed for a position, reasonable 
accommodations are identified before deciding whether the individual 
is otherwise qualified. The hardship imposed on the grantee is weighed 
against the interests of the handicapped person. This balancing ap- 
proach need not be used in all cases, however. For example, on remand, 
the United States District Court in Arline decided the plaintiff was 
otherwise qualified after a four-point analysis of the effects of her 
contagious disease.** The court did not discuss accommodation; accom- 
modation was irrelevant because the plaintiff was otherwise qualified. 

In light of the relationship between being otherwise qualified and 
reasonable accommodation, school administrators must not only decide 





54. See supra note 29. 

55. 469 U.S. 287, 105.S. Ct. 712 (1985). 

56. Id. at 301, 105 S. Ct. at 720. 

57. 834 F.2d 1248, 1261-62 (5th Cir. 1988). See also Doherty v. Southern School of 
Optometry, 862 F.2d 570 (6th Cir. 1988). 

58. Arline v. School Bd. of Nassau County, 692 F. Supp. 1286, 1291-92 (M.D. Fla. 
1988). 
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if HIV-positive providers are otherwise qualified,** but must consider 
the accommodations expected by courts. Section 504 simply requires 
an evenhanded approach in dealing with the handicapped, not the 
preference that characterizes affirmative action.“ The Act requires nei- 
ther major adjustments to an educational program, nor a lowering of 
standards. If an institution believes that a handicapped person poses 
a danger to patients or students, that institution need not ignore its 
judgment to accommodate such a person.® For example, if a student 
has insufficient physical dexterity to perform delicate procedures, an 
institution need not waive its requirement that the student be proficient 
in these procedures. Similarly, institutions need not accommodate 
violent patients with hepatitis-B by forcing those who work with them 
to receive the hepatitis vaccine.“ Employers are not required, in the 
name of accommodation, to create a job for an employee who is not 
otherwise qualified because of infectious disease.*® Additionally, be- 
cause many of these decisions occur in the academic context, courts 
should defer to the professional decision making of educational insti- 
tutions absent bad faith or caprice.® 


B. Equal Protection and Health-Care Workers with AIDS 


Other laws may protect an AIDS victim who does not qualify for 
protection under the Rehabilitation Act®’ and who nonetheless alleges 
unjust treatment. One such law is the fourteenth amendment’s equal 
protection clause. Equal protection guarantees focus on the legitimacy 
of classifications. This Article discusses equal protection only as it 
relates to HIV-infected students or faculty members in health-care in- 
stitutions. The degree of independent review courts exercise over clas- 
sifications determines the extent to which a classification meets the 
equal protection guarantee.® 

The equal protection clause guarantees that similar people will be 
treated in a similar manner. Stated another way, if two groups are 





59. See infra notes 133-149 and accompanying text. 

60. Southeastern Community College v. Davis, 442 U.S. at 410-11, 99 S. Ct. at 2369. 

61. Id. at 412, 99 S. Ct. at 2370. 

62. Doe v. New York Univ., 666 F.2d 761 (2nd. Cir. 1988) (medical student with 
emotional disorders). 

63. Doherty v. Southern College of Optometry, 862 F.2d 570 (6th Cir. 1988) (optometry 
student with retinitis pigmentosa). 

64. Kohl by Kohl v. Woodhaven Learning Center, 865 F.2d 930 (8th Cir. 1989). 

65. School Bd. of Nassau County v. Arline, 480 U.S. 273, 289 n.19, 107 S. Ct. 1123, 
1131 n.19 (1987). 

66. See, e.g., Regents of Univ. of Michigan v. Ewing, 474 U.S. 214, 106 S. Ct. 507 
(1985). 

67. For example, the program or institution may not be recipients of federal funds 
or it may be difficult to prove the person was excluded solely based on the handicap. 

68. See generally, J. Nowak, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL Law, 590 (3rd 
ed. 1986). See also San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 93 S. Ct. 
1278, reh’g denied, 411 U.S. 989 (1973). 
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treated differently, they must be truly dissimilar.**° How should HIV- 
infected health-care providers be classified so that any restrictions 
placed upon them would satisfy equal protection considerations? Any 
such classification must be based on the likelihood of the health-care 
worker transmitting AIDS to a patient in the course of medical care.”° 
For the classification to be valid the risk of transmission to the patient 
would have to be unacceptably high. If the risk of contagion were 
inconsequential, the equal protection clause would not permit differ- 
entiating between HIV-infected and non-HIV-infected providers. The 
issue turns on establishing that HIV-infected health-care providers may 
transmit the disease in the course of patient care. 

The judicial standard of review for equal protection purposes does 
not require precise proof of the risk of contagion. Under minimum 
judicial review, any classification impairing the rights of HIV-infected 
providers need only be rationally related to furthering the governmental 
interest of protecting the health and safety of patients.”’ Under this 
highly deferential rational-basis test, a court could uphold any restric- 
tion on HIV-infected providers unless no chance of disease transmission 
was established. Because the chance of transmitting HIV from doctor 
to patient is a small but real possibility in some situations,”? most 
restrictions placed on HIV-positive practitioners likely would survive 
this minimum scrutiny. 

In order to increase the level of scrutiny above the minimum, HIV- 
infected students and faculty must qualify as a quasi-suspect group or 
invoke a fundamental right. Members of this community may qualify 
as a ‘‘discrete and insular minority.’’’? This would oblige courts to 
apply a standard of review higher than the deferential rational-basis 
test. Although some have argued for strict scrutiny of classifications 
based on sexual orientation,”* the Supreme Court has shown little 
sympathy for homosexual rights.’> Such a classification also would fail 
to protect non-HIV-infected health providers. 
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As for fundamental rights, neither obtaining an education nor the 
right to work has been declared fundamental. Attending a college or 
university is a privilege to which there is no constitutional right,”° and 
the Supreme Court has refused to recognize the right to work as 
fundamental.”’ 

The Supreme Court, in City of Cleburne v. Cleburne Living Center, 
implied that HIV-infected health-care providers may be protected under 
the rational-basis test.”* In Cleburne, a city attempted to require a group 
home for the mentally retarded to obtain a special zoning permit to 
establish a new home. Although other group-living situations such as 
hospitals and fraternities existed in the area, the city opposed the 
establishment of the group home because it might cause an increase in 
traffic and a loss of serenity in the area. Under a traditional application 
of the rational-basis test, the Supreme Court might have upheld this 
decision as fostering a safer living environment. The Court rejected the 
city’s basis for requiring the special permit, however, because it con- 
stituted an ‘‘irrational prejudice against the mentally retarded.’’”? The 
city failed to establish that the local impact of the group home would 
differ from that of other group-living facilities in the area. 

Cleburne implies that restricting HIV-infected health-care providers 
will pass an equal protection challenge only if based upon credible 
evidence that transmission of HIV is possible in the health-care setting. 
The review of such classifications may amount to more than the min- 
imum scrutiny traditionally applied to such areas. Courts will be con- 
cerned particularly about the likelihood of HIV transmission from doctor 
to patient in the clinical setting. This question is important not only 
to the equal protection analysis, but also to the ‘‘otherwise qualified’’ 
issue under the Rehabilitation Act. 

This Article next addresses transmission, clarifying the legal protec- 
tions afforded to HIV-infected providers. It discusses the management 
of HIV-infected students and faculty, as well as institutional concerns 
about AIDS. 


II. HEALTH CARE PROFESSIONALS WITH HIV-DISEASE 
A. Risk of Transmission in General 


Researchers have isolated HIV from several bodily fluids including 
blood,® tears,*: saliva,*? semen,®* and breast milk.** Although these 
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fluids contain the virus, only transmission by blood,®* semen,® and 
vaginal secretions®” has been demonstrated. Whether transmission oc- 
curs may depend on the concentration of virus in the fluid.** People 
have been severely bitten by AIDS patients and still not contracted the 
disease.*® Mouth-to-mouth resuscitation also has failed to cause trans- 
mission.® Studies of persons living with AIDS patients have shown 
that casual interaction does not transmit the disease.®’ Sexual activity, 
intravenous drug use, and birthing may transmit the HIV virus. 


B. Risk of Transmission in the Health-Care Setting 


Two factors influence the risk of transmission of HIV: the chance of 
blood or other bodily fluids transferring from the infected provider to 
the patient, and the efficiency of viral transfer. Transfer of blood alone 
will not necessarily infect the recipient. The concentration of virus in 
the blood, the recipient’s general health and level of immunity, and 
other vague factors also determine whether infection occurs.* For 
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instance, despite the similarities between hepatitis-B and HIV in their 
modes of transmission,’ the two diseases do not have the same like- 
lihood of transmission. The Centers for Disease Control (CDC) has 
determined that, following needle stick injuries, the risk of acquiring 
hepatitis is 6% to 30%, while the risk of acquiring HIV is less than 
1%.®° On the other hand, the blood of the doctor or student must spill 
in an operative site, area of inflammation, or open wound to create 
any risk of spreading HIV to the patient. 

Institutions should restrict the performance of invasive procedures 
by HIV-positive faculty and students.*% Equal protection analysis and 
the ‘‘otherwise qualified’ determination under the Rehabilitation Act 
focuses on the risks of transferring the virus during such procedures.%” 
Because there is no chance of blood transfer during noninvasive pro- 
cedures, institutions should restrict only practitioners who perform 
invasive procedures. 

An estimate of the frequency of injury to the hands and the efficacy 
of surgical gloves in these situations is central to determining the risk 
of transferring HIV from health-provider to patient.** Dental and surgical 
practitioners frequently injure their fingers. They use numerous sharp 
instruments, some rotating thousands of times a minute. Most injuries 
are minor, but severe and unusual injuries sometimes do occur.” In 
about 25% of such incidents, surgeons cut a surgical glove;’® they 
receive cuts to their fingers 2.5% of the time.*** While the chances of 
a patient acquiring HIV from an infected provider are small, infected 
patients have transmitted HIV to a dentist’ and other health-care 
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95. Centers for Disease Control, 34 Morsipiry AND MortTaLiry WEEKLY Rep., No. 45, at 
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providers’ when small or inapparent quantities of blood transferred 
during clinical procedures. Presumably, small blood transfers from the 
provider to patient likewise could cause transmission. One infected 
surgeon may perform many operations, increasing the opportunity for 
transmission. As small as the risk to any individual patient may be, 
the aggregate risk thus becomes significant enough that patient safety 
and prudent risk management dictate restricting infected providers from 
performing invasive procedures. 

This small but real possibility of blood transfer sets apart HIV-infected 
dentists and surgeons from HIV-infected health-care providers who do 
not engage in the same invasive procedures. The CDC recognized the 
potential for the transfer of HIV from doctors performing invasive 
procedures to patients in stating that: 


a risk of transmission of HTLV-III/LAV infection from [health-care 
workers] to patients would exist in situations where there is both 
(1) a high degree of trauma to the patient that would provide a 
portal of entry for the virus (e.g., during invasive procedures) and 
(2) access of blood or serous fluid from the infected [health-care 
worker] to the open tissue of a patient, as could occur if the 
worker sustains needle-stick or scalpel injury ... .1% 


Disease has been transmitted between doctors and patients in this 
manner. In numerous cases patients have contracted hepatitis-B from 
their oral surgeons.’ In Foster v. Harris,‘ for example, a dentist 
lacerated his finger while preparing a bridge. As a result of the com- 
mingling of his blood with that of the patient, the patient developed 
hepatitis-B. In another case a patient may have contracted the disease 
even though the doctor wore gloves.’” 

Because hepatitis is transmitted more easily than HIV, HIV might not 
have been transmitted under similar circumstances. But is the ineffi- 
ciency of the spread of HIV significant enough to consider the dentist 
or surgeon otherwise qualified to perform invasive procedures? The 
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AMA’s amicus brief in Arline provided four useful criteria by which 
to analyze this question.’ 


(a) The nature of the risk (how the disease is transmitted): HIV is 
transmitted primarily via exchanges of blood in the clinical 
setting.’ 

(b) The duration of the risk (how long the carrier is infectious): 
medical evidence suggests that the carrier state in HIV infection 
is permanent.'° 

(c) The severity of the risk (the potential harm to third parties): 
the death rate for AIDS is over 50%. It is thought the disease 
will prove fatal to all who contract it.™™ 
The probability that the disease will be transmitted: the prob- 
ability is situation-dependent.‘? Some doctor-patient interac- 
tions will create a risk no different from that attending casual 
behavior. Providers who perform invasive procedures pose a 
risk of transmission that may be of consequence.‘ 


As long as the doctor with HIV is infectious, some opportunity for 
the transmission of blood from the doctor to the patient exists. If this 
occurs, the patient may contract HIV, with the near certainty of devel- 
oping AIDS. This scenario raises several questions. How low must the 
probability of disease transmission be for a reasonable person to con- 
clude that the doctor is otherwise qualified to maintain patient contact? 
If the provider is not otherwise qualified, can the health-care institution 
accommodate the provider so that invasive procedures may be per- 
formed? What probability of disease transmission ensures that restric- 
tions imposed by institutions pass equal-protection guarantees? 

The language and analytic structure of classic tort law provide a 
useful framework for examining risk. Instead of anguishing over the 
precise probability of an HIV-positive provider spreading AIDS to a 
patient, a more sensible approach weighs the risk posed by HIV-positive 
provider against the value of having these same providers performing 
invasive health-care services.’ 
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From the point of view of risk, an HIV-positive provider threatens 
an interest upon which society and the law place a high premium— 
life. Life-threatening behavior is unacceptable whenever the risk out- 
weighs the benefit. 

In the health-care context, unacceptable risk is a function of both the 
magnitude of the harm and the probability of occurrence.* The Fifth 
Circuit recognized this approach in Usery v. Tamiami Trail Tours, 
Inc.*** In Usery, a tour-bus company required that in the interest of 
safety its drivers be less than forty years old. In upholding the bus 
company’s rule, the court recognized that in assessing safety require- 
ments it must consider both the likelihood and the severity of the 
threatened harm. The greater the likelihood and severity of harm, the 
more stringent the job qualifications to promote safety may be.'’” 





section involves the number of persons likely to be affected by the risk. 

The Restatement provides an analytic framework for assessing risk to the patient and 
the utility of the provider’s services. The following criteria determines the magnitude of 
the risk to the patient: 

a. The social value which the law attaches to the interests which are imperiled. 

The law places a very high value on a patient’s safety and well-being. 

b. The extent of the chance that the actor’s conduct will cause an invasion of 
any interest of the other .... It is not possible to precisely quantify the 
chance of spread of HIV to a patient. In general terms, the probability is 
small but real. 

c. The extent of the harm once a patient becomes HIV positive, the likely 
outcome is death. 

Of course risk must be balanced against the utility of a health-care provider performing 
invasive procedures. The Restatement provides an analytical framework for this as well. 

For negligence purposes, the utility of the conduct is related to: 

(a) The social value which the law attaches to the interest which is to be 
advanced or protected by the conduct. Society and the law have a significant 
interest in promoting access to medical care. Although there are impedi- 
ments to the acquisition of health care in the United States, shortage of 
personnel is not such an impediment except in the most rural areas of the 
country. While society must protect the availability of vital services, there 
is no need to protect the services of any one provider. Generally, there will 
be many noninfected providers to replace those who have been restricted 
from performing invasive procedures. § 293(a) 

) The extent of the chance that this interest will be advanced or protected by 
the particular course of conduct. Society’s interest in promoting acquisition 
of health care can only occur if providers see patients. Since only a small 
percentage of all providers will be excluded from performing only one 
aspect of health care, restrictions due to HIV positivity will only interfere 
with the provision of a very small fraction of the total health care services. 
All of these services can be adequately provided by non-infected practition- 
ers. § 293(b) 

(c) The extent of the chance that such interest can be adequately advanced or 
protected by another and less dangerous course of conduct. § 293(c) 
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Health-care institutions should preclude HIV-positive providers only 
from providing services that present the chance of injury and blood 
spillage into a patient’s wound, surgical site, or the like. In light of 
the large number of noninvasive medical positions available, this ap- 
proach would force very few, if any, practitioners to leave the medical 
profession. 

Society’s need for any one doctor-patient relationship is low. Even 
though the infected provider should not perform invasive procedures, 
the provider should be able to practice medicine. This trade-off protects 
society’s interest in maintaining access to health care, and lessens the 
hardship to infected health-care providers. 

Health-care providers and institutions should consider ethical aspects 
of the doctor-patient relationship in examining the risk posed by health- 
care providers infected with HIV. The patient and doctor occupy une- 
qual positions in the relationship. The doctor is trained to recognize, 
diagnose, and avoid contracting the patient’s disease. The doctor stands 
in a position of trust—a fiduciary position—in relation to the patient.'® 
A small but palpable risk’ of transmitting a lethal disease to the 
patient gives the doctor an ethical responsibility to perform only pro- 
cedures that pose no risk of transmission. 

The patient, on the other hand, has no corresponding ethical duty 
to the doctor. The patient is neither trained nor expected to ascertain 
the provider’s health status.’2° While secretive patients may transmit 
their diseases to unwary doctors, doctors are responsible for both their 
own health and the health of their patients.‘ 

At the University of California, the medical community debated 
whether HIV-infected doctors may continue high-risk patient contact, 
and sharply divided on the issue.‘?? Some members believe that a 
hospital justifiably may reassign an HIV-infected doctor to activities 
that do not involve the care of patients. Others believe that no scientific 
evidence supports such an action.’2? The CDC clearly points out the 
risks created by invasive procedures.'* It does not suggest restricting 
such doctor-patient interactions,’?® although that is ‘‘currently being 
considered.’’ One author has noted: ‘‘A surgeon with AIDS who causes 
even one case of the disorder among his patients is deplorable.’’'” 
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Another has suggested that the only way for an infected surgeon to 
protect patients is to discontinue practicing surgery.’?” Even though 
some authorities state that the risk of transmission in the clinical setting 
is ‘‘an extremely rare phenomenon ... not easily amenable to either 
quantitation or study,’’ they nevertheless imply some risk, stating that 
‘‘screening patients to protect health care providers without screening 
health care providers to protect patients may seem difficult to justify.’’!”* 

Although health officials recognize that doctors should not endanger 
patients, they stop short of restricting health-care providers in perform- 
ing invasive procedures. The AMA policy regarding HIV-positive prov- 
iders states: ‘‘A physician who knows that he or she is seropositive 
should not engage in any activity that creates a risk of transmission of 
the disease to others.’’!2° Likewise, the American Association of Dental 
Schools (AADS) House of Delegates passed a resolution at its 1988 
annual meeting stating that professionals should not engage in activities 
that create a risk of transmitting HIV to a patient.’*° The resolution did 
not define which therapeutic procedures pose such a risk, and fell short 
of recommending restrictions on HIV-positive faculty and students. 
Dental and legal personnel associated with the AADS argued against 
such restrictions.*? The American Association of Medical Colleges 
concedes that institutions may legitimately modify the clinical activities 
of students and faculty because of the ‘‘conceivable’’ risk that transfer 
of disease may occur during invasive procedures.'*? 

Until a patient actually acquires HIV from a practitioner in the course 
of care, debate and disagreement about the risk of patient infection will 
continue. But as the following discussion suggests, courts may not 
require an accurate determination of that risk before imposing restric- 
tions on the provider. 


C. Academic Deference, Risk, and the ‘‘Otherwise Qualified’’ 
Determination 


As discussed above, courts and the medical community assess the 
significance of risk in terms of the probability that a provider may 
transmit to patients, and the utility and morality of accepting such a 
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risk. As mentioned, although the probability of HIV transfer and the 
utility of the risk-producing behavior are low, the moral issues involved 
are significant. The question thus becomes whether the weight of these 
considerations overrides the ‘‘otherwise qualified’’ determination in a 
section 504 claim so that the Rehabilitation Act does not protect the 
provider. **3 

Courts probably will not require that the risk of HIV infection, or the 
precision of its measurement, be great in the health education setting.** 
While this conclusion may not apply in all scenarios, this Article now 
discusses the reasons it may apply to health-care educational institu- 
tions. 

Courts recognize that a handicapped person who poses a health or 
safety risk to others is not otherwise qualified.*** When administrators 
in academic medical centers or other health-care educational institutions 
estimate the risk to others, they make decisions that they believe are 
in the best interests of the educational and service missions of their 
institutions. Courts should defer to these decisions because they are 
academic in nature.** For example, the Second Circuit showed such 
deference in Doe v. New York University, when an institution consid- 
ered a medical student not otherwise qualified to attend school because 
she posed a threat to herself and others: ‘‘[Cjonsiderable judicial def- 
erence must be paid to the evaluation made by the institution itself, 
absent proof that its standards and its application of them serve no 
purpose other than to deny an education to handicapped persons.’’**” 
Doherty v. Southern School of Optometry*** and Southeastern Com- 
munity College v. Davis’*® showed similar deference. 

Because one of the objectives of a health-education center is to 
maximize the health and well-being of its patients, courts may permit 





133. Of course, before a section 504 claim fails because the provider is not otherwise 
qualified, reasonable accommodations must be made, if any. See supra notes 47-66 and 
accompanying text. 
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under both the Act and the equal protection clause with only a credible showing of risk 
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(1987); Southeastern Community College v. Davis, 442 U.S. 397, 99 S. Ct. 2361 (1979); 
Doe v. Dolton Elementary School Dist., 694 F. Supp. 440 (N.D. Ill. 1988); Doherty v. 
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136. See Regents of Univ. of Michigan v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 
513 (1985); Board of Curators of the Univ. of Missouri v. Horowitz, 435 U.S. 78, 98-99, 
98 S. Ct. 948, 958 (1978) (the suitability of a student for clinical work is no less an 
academic judgment than evaluations of traditional exams). 
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restrictions on handicapped persons that would be unacceptable oth- 
erwise. For example, in Strathie v. Department of Transportation,'*° 
the Third Circuit considered the local Department of Education’s pur- 
pose of ensuring school-bus passengers’ safety in finding that the 
Department should accommodate a hearing-impaired driver, making 
him otherwise qualified to drive a bus. The Department viewed its 
purpose as eliminating as many safety risks as possible.'*? The court 
held that the Department’s purpose should have been to eliminate all 
‘appreciable’ risks.‘*2 According to the court, the department’s overly- 
broad perception of its mission skewed its judgment of the risk of harm 
to passengers.’** While the court did not deny the importance of the 
safety of school-bus passengers, it did not defer to the board of edu- 
cation’s judgment because the issue was not education, but bus safety. 

In contrast, the Davis Court deferred to school officials’ judgment 
that a hearing-impaired student could not participate in a program 
because the school’s mission was to ‘‘ensure’’ patient safety.‘** School 
officials were within their realm of expertise in deciding what compro- 
mised patient welfare. 

Because student clinicians are more prone to therapeutic misadven- 
tures than seasoned health-care providers, health-professions schools 
always have taken extraordinary precautions to maximize patient safety. 
Courts should give wide latitude to rational and objectively drawn 
measures consistent with this heightened concern for patient well-being. 
The public entrusts its health to these institutions, and laxity could be 
disastrous. In this light, the risk an HIV-positive provider poses to 
patients is a small, but relevant, factor in the overall risk/benefit 
equation.’** Courts will not require institutions to establish the precise 
risk that providers may transfer disease. Health-education institutions 
should use the recognition of risk by the CDC,’*° the Association of 
American Medical Colleges,’*” and practicing surgeons, to justify their 
narrowly-drawn restrictions. *** 

In deciding how to handle HIV-positive students and faculty, medical 
centers must consider more than the Rehabilitation Act and the equal 
protection clause, especially if they decide not to place restrictions on 
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HIV-positive providers. The remainder of this Article addresses the duty 
to inform patients, patient consent, HIV testing, and confidentiality. 


D. HiIV-Infected Providers: The Duty to Inform and Informed 
Consent 


Patient consent to treatment is a fundamental component of the 
doctor-patient relationship. Informed consent recognizes that, within 
the doctor-patient relationship, the patient is autonomous and free to 
decide the best therapy. ‘‘[E]very human being of adult years and sound 
mind has the right to determine what shall be done with his own body 

. .”’49 Although a detailed analysis of this varied and difficult doc- 
trine extends beyond the scope of this Article,° the doctrine is dis- 
cussed in considering whether an HIV-positive physician or dentist has 
a legal obligation to inform patients of the infection. 

Informed consent generally focuses on patient recognition of the risks 
and benefits inherent to a medical procedure.’ Informed consent also 
may involve considering characteristics of the provider, such as expe- 
rience in performing the procedure.'** Because physicians greatly influ- 
ence medical procedures, the risks a patient should understand center 
on the procedure and the provider. 

There are two primary standards of disclosure: the physician standard 
and the reasonable-patient standard.‘ In a leading case on informed 
consent, Canterbury v. Spence,’ the District of Columbia Circuit dis- 
cussed both standards and found that the reasonable-patient standard 
better supports patient autonomy. The court stated: 


In our view, the patient’s right of self-decision shapes the bound- 
aries of the duty to reveal. That right can be effectively exercised 
only if the patient possesses enough information to enable an 
intelligent choice. The scope of the physician’s communications 
to the patient, then, must be measured by the patient’s need, and 
that need is the information material to the decision.’ 


The Canterbury court reasoned, as have many others that patients are 
best informed of the risks of a procedure when they are told what a 
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reasonable, prudent patient in a similar situation would want to know. 
The physician standard, on the other hand, mandates disclosure of 
risks according to customary medical practice. 

The reasonable-patient standard requires the physician to disclose all 
the facts ‘‘material’’ to the patient’s ability to make an informed deci- 
sion.'*® Canterbury addressed the issue of materiality: ‘‘[A] risk is thus 
material when a reasonable person, in what the physician knows or 
should know to be the patient’s position, would be likely to attach 
significance to the risk or cluster of risks in deciding whether to forego 
the proposed therapy.’’’*’ Important to our discussion is the court’s 
statement that a ‘‘very small chance of death or serious disablement 
may well be significant.’’** Ultimately, the jury determines the infor- 
mation that a reasonable patient would want to know. 

Under the reasonable-patient standard, the clinician’s HIV-positive 
status most likely is significant to the patient.*° Requiring HIV-positive 
health-care providers to inform patients of their infection is prudent. 
At the same time, requiring disclosure forces the provider to choose 
between risking liability for negligent nondisclosure or foregoing the 
right to privacy. The fiduciary relationship mandates that the interests 
of the patient supersede those of the provider. Because liability for the 
lack of informed consent is based on negligence, failure to disclose 
alone would not create liability. Negligence requires proof of causation’® 
and injury.’*! Causation is established when knowledge of the risk of 
acquiring HIV from the health-care provider would have dissuaded the 
patient from maintaining the professional relationship.‘ 





156. Id. at 787. See also Peter and Sanchez, The Therapists Duty to Disclose Com- 
municable Diseases, 14 WESTERN ST. U. L. REv. 465 (1987). 

157. Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir. 1972), cert. denied, 409 U.S. 
1064 (1972) (quoting Waltz and Scheuneman, Informed Consent to Therapy, 64 Nw.U.L. 
REv. 628, 639-40 (1989)). 

158. Id. at 788. E.g., Scott v. Wilson, 396 S.W.2d 532 (Tex. Civ. App. 1965), aff'd, 
412 S.W.2d 299 (Tex. 1967) (disclosure required when there was a 1% chance of hearing 
loss). 

159. See generally, Gostin, Hospital, Health Care Professionals, and AIDS: The ‘‘Right 
to Know’”’ the Health Status of Professionals, and Patients. 48 Mp. L. Rev. 12 (1989). 
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HIV positive physician). 
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Because there are at least two disclosure standards for informed 
consent, the facts which support a cause of action based on the lack 
of informed consent will vary. In light of the above discussion, it is 
reasonable to assume that informed consent requires disclosure. There- 
fore, nondisclosure of the risk of acquiring a lethal infectious disease 
probably will result in liability for the health-care provider.'® 

The disclosure requirement may arise in any doctor-patient relation- 
ship. In such relationships, at institutions of health education or in 
university hospitals, other problems also arise. Institutions are respon- 
sible for the negligence of their employees. Case law, under certain 
circumstances, imposes a duty on institutions to warn third parties, 
such as patients, when the institution knows of a risk of harm posed 
by a health-care provider. This Article next discusses an educational 
institution’s obligation to protect patients from HIV transmission. 


E. Informing the Patient and Others: The Institution’s Duty 


In general, one person has no duty to control the conduct of an- 
other,’** or to warn those endangered by such conduct.'® Special 
relationships are excepted from this general rule. An institution has a 
duty to protect patients from harm associated with the relationship 
between the institution and provider,'® or the institution and the patient 


when an institution knows a provider is HIV-positive.'* 

Statutes’® and case law impose on health-care institutions a duty to 
warn third parties of potential harm. Tarasoff v. Regents of University 
of California’® provides the framework for this duty. In Tarasoff, the 
California Supreme Court held a psychotherapist liable for failing to 
warn a third party of death threats made by a patient. The court stated: 
‘‘{Ojnce a therapist does in fact determine ... that a patient poses a 
serious danger of violence to others, he bears a duty to exercise 
reasonable care to protect the foreseeable victim of that danger.’’!”° 

In health-care institutions, the Tarasoff principle can be analogized 
to place the administration in the place of the therapist, the HIV- 
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provider in the place of the patient, and the provider’s patient in the 
place of the third party. In third-party situations such as this, the 
administration could be liable to the patient if the patient acquires HIV 
from a known HIV-positive provider. 

In a similar situation, a physician was held liable for failing to warn 
a patient’s family of the patient’s infectious tuberculosis.’”1 This pre- 
Tarasoff case is especially relevant to our discussion because it ad- 
dressed the risk of transmission of infectious disease. The court indi- 
cated that once a foreseeable victim was identified, the duty to warn 
arose when the risk was ‘‘within the range of probability and appre- 
hension of an ordinary prudent person.’’’”? Although tuberculosis is 
easier to transmit than HIV, it is reasonable to assume that most patients 
would be apprehensive of acquiring HIV from an infected provider. 

Although widely embraced, the Tarasoff principle has been adopted 
by courts in only a few states.’”* Nevertheless, the prudent administrator 
should take reasonable steps to protect patients from the risk of ac- 
quiring HIV from infected practitioners who perform invasive proce- 
dures.174 


F. Routine HIV Testing for Students and Faculty: Benefits, 
Detriments, and Implications 


There is little to recommend the routine testing of faculty and students 
for HIV. Arguments for testing are credible only to the extent that HIV- 
positive practitioners who perform invasive procedures pose an unac- 
ceptable risk to patients. 

If courts find that HIV-positive health-care providers who perform 
invasive procedures are not otherwise qualified to perform these tasks, 
institutions could justify routine HIV testing as an attempt to protect 
the patients’ well-being. To the extent that HIV testing identifies those 
who are unfit to perform invasive procedures, courts may uphold such 
testing.’”> Because being HIV-positive in this context is job-related, the 
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Rehabilitation Act’s regulations would permit testing.'”* If an institution 
establishes academic standards prohibiting patient contact with HIV- 
positive health-care providers based on concerns of patient safety, then 
the institution also must refuse admission to prospective students who 
could not complete the training program. HIV-infection, like the grade 
point average, would be a rational indicator of one’s ability to complete 
a program. Likewise, institutional liability would be avoided if a faculty 
member’s HIV status could be considered in hiring and retaining 
employees, the same as any other ‘‘credential.’’’”” In general, HIV 
testing may be legally permissible as long as being HIV-negative is a 
bona fide professional qualification for engaging in invasive surgical 
procedures. HIV testing in health educational institutions should not 
occur, however, for the following reasons. 

One of the most compelling arguments against testing is that testing 
does not provide data that supports the arguments for testing.’ The 
currently available tests for HIV measure only antibody to the virus, 
not the virus itself..7”7 As with any antibody response to infectious 
disease, a ‘‘window’’ period exists in which the person harbors the 
virus, but has not yet produced detectable quantities of antibody. The 
length of this period, in which a false negative result to testing occurs, 
lasts from several weeks to many months.’ In addition, the test 
sometimes produces spurious results even in those known to be anti- 


body positive or negative. Moreover, the incidence of false results is 
highest in populations of people who have a low incidence of HIV 
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disease.'* Professional students and faculty fall into this category. As 
a practical matter, every candidate for testing would have to be tested 
at least twice to ensure accuracy. The second test would be administered 
at some indeterminate time after the first, making the whole process 
unpredictable, costly, and time-consuming. Such a procedure would 
not screen HIV-positive prospective students and faculty. When tests 
that measure the presence of virus itself rather when its antibodies 
become available, this argument against HIV testing will lose much of 
its force.1* 

The impact of testing on individuals who learn they are HIV-positive 
often is emotionally devastating. Some have committed suicide upon 
learning they have HIV.'®* Because of the low utility of systematic HIV 
screening, the Centers for Disease Control discourages it.1** Further- 
more, some have argued that informed consent should be obtained from 
everyone tested.'*> Several states support this concept and have passed 
statutes mandating informed consent, along with pre- and post-test 
counseling.'** Fourth-amendment challenges to routine HIV testing also 
are possible. 

Whenever the government intrudes upon an individual’s reasonable 
expectation of privacy, a fourth-amendment search occurs.*®” Mandatory 
blood testing thus constitutes a search.’* Although HIV testing consti- 
tutes a search, the testing would have to be unreasonable to violate the 


fourth amendment.'*® Courts decide reasonableness by balancing an 
institution’s interest in determining HIV status against the impact of a 
blood test on fourth-amendment rights.’ A Nebraska District Court 
used this balancing test in Glover v. Eastern Nebraska Community 
Office of Retardation.’ In Glover, staff members at a home for the 
mentally retarded were asked to submit to blood tests for HIV and 
hepatitis-B. The office required the testing to protect the health and 
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safety of its clients. The court found that the testing violated the fourth 
amendment because the search was not reasonable in light of the slim 
chance of a client contracting AIDS from casual contact with a staff 
member.**? The court stated: ‘‘These clients are not in danger of con- 
tracting [the] AIDS virus from staff members and such an unreasonable 
fear cannot justify a policy which intrudes on staff members’ consti- 
tutionally-protected rights.’’'” 

If a court perceives the threat of transmission of HIV to be significant 
during invasive procedures, it could uphold blood testing as a reason- 
able intrusion upon fourth-amendment rights. Of course, only students 
and faculty who perform invasive procedures would be tested. Testing 
others probably would fail fourth-amendment scrutiny, as in Glover. It 
is possible, however, that testing anyone for HIV disease using available 
tests would fail a constitutional challenge because of the possible 
inaccuracy of a single antibody test. 

The knowledge that a student or faculty member is HIV-positive 
places significant burdens on health-education institutions. The admin- 
istrative burden of maintaining the confidentiality of such information, 
and the attending risk of a lawsuit if confidentiality is breached, is 
considerable. If institutions routinely test all students for HIV, they 
will have to protect large amounts of damaging information for long 
periods of time. In addition, once institutions have this information, 


they also have a duty to warn patients and others.’ 

Because limiting the spread of AIDS requires the cooperation of those 
who are HIV-positive, courts’®* and legislatures*®”” have supported con- 
fidentiality in HIV testing. If courts support policies requiring HIV- 
positive students and faculty to report their status to institutions, 
affected individuals will expect confidentiality from the institution.** 
In exchange for their candor, affected students and faculty must know 





192. 686 F. Supp. at 250-51. 

193. Id. at 251. 

194. See supra notes 178-180 and accompanying text. It should be remembered that 
even if HIV testing were fail-safe, negative results are not predictive of continued 
negativity. Students and faculty could engage in any of the known social risk factors, or 
become exposed professionally, and thereby seroconvert. Would an institution test those 
who perform invasive procedures every year to detect a change in serostatus? Every six 
months? Who will bear the costs? 

195. See supra notes 164-174 and accompanying text. 

196. Alberts v. Devine, 395 Mass. 59, 479 N.E.2d 113 (1985); Rasmussen v. South 
Fla. Blood Servs., Inc., 500 So.2d 533 (Fla. 1987); Doe v. University of Cincinnati, 42 
Ohio App. 3d 227, 538 N.E.2d 419 (1988) (Release of potential HIV-positive blood donors 
identity not permitted) Cf. Tarrant County Hosp. Dist. v. Hughes, 734 S.W.2d 675 (Tex. 
App.-Fort Worth 1987) (blood donors identity protected but records are released). 

197. See, e.g., W. Va. CopE § 16-3C-3 (1985). See generally, Gostin, Public Health 
Strategies for Confronting AIDS: Legislative and Regulatory Policy in the United States, 
261 J. A.M.A. 1621 (1939). 

198. Leckelt v. Board of Comm'rs of Hosp. Dist. No. 1, 714 F. Supp. 1377 (E.D. La. 
1989). 
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that they will not be mistreated by the institution or others. Because 
some circumstances may warrant a breach of confidentiality, adminis- 
trators must decide when and to whom to reveal HIV status, and when 
a duty to warn arises.'®° 

Some argue that the benefit to patient safety derived from concerted 
attempts to identify HIV-positive providers who perform invasive pro- 
cedures is outweighed by the lack of precision of enzyme-linked im- 
munosorbent assay (ELISA) screening tests, fourth-amendment concerns, 
and other iactors. Institutions should not act as watchdogs. They should 
have clear policies on the implications of HIV-positive status, and on 
the rights and responsibilities of both the individual and the institution 
when a provider is identified as HIV-positive. Such policies should 
make it clear that HIV-positive health-care providers have a responsi- 
bility to the institution and to their patients to reveal their health status 
on a confidential basis. In exchange, institutions must evaluate provi- 
ders on an individual basis in light of their interaction with patients. 
If the providers perform invasive procedures, institutions should rea- 
sonably accommodate providers, and attempt to find satisfactory pro- 
fessional responsibilities for faculty. Institutions should suspend only 
students who perform invasive procedures required for graduation or 
licensing. If institutions notify prospective students and faculty of this 
policy, such students and faculty will have to assume responsibility 
for interruptions in their education or career as a result of failing to 
have themselves tested. They are in the best position to suspect infection 
and act accordingly. This approach will obviate the need for routine 
HIV screening by institutions. 


III. RECOMMENDATIONS FOR MANAGING HIV-PosITIVE STUDENTS AND 
FACULTY IN HEALTH-EDUCATION INSTITUTIONS 


The management of HIV-positive faculty and students is difficult, 
and must be approached with caution and sensitivity. This discussion 
assumes that HIV-positive providers who perform invasive procedures 
are not otherwise qualified under the Rehabilitation Act. Furthermore, 
this discussion assumes that reasonable restrictions placed on such care 
givers will survive equal protection challenges.* This section discusses 
the changes that health-care providers must make in their professional 
activities to become qualified under the Act. These changes should 
affect the provider’s personal and professional autonomy only as nec- 





199. See Tarasoff v. Regents of Univ. of Cal., 131 Cal. Rptr. at 27. See also, Dickens, 
Legal Limits of AIDS Confidentiality, 255 J. A.M.A. 3449 (1988). Gostin and Curran, 
AIDS Screening Confidentiality and the Duty to Warn, 77 Am. J. PuBLic HEALTH, 361 
(1987). Note, Between a Rock and a Hard Place: AIDS and the Conflicting Physician’s 
Duty of Preventing Disease Transmission and Safeguarding Confidentiality, 76 Gro. L.J. 
169 (1987). 

200. See supra notes 31-78 and accompanying text. 
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essary to reduce the risk of transmission of disease to levels comparable 
to casual interpersonal behavior. 

This Article discusses separately?" ways in which educational insti- 
tutions may accommodate students and faculty with HIV. The Rehabil- 
itation Act mandates that employers make reasonable accommodations 
to allow victims to become otherwise qualified.2 As will be seen, 
accommodating the HIV-positive faculty member differs significantly 
from accommodating the student. 


A. HIV-Positive Faculty: Restrictions With Accommodation 


Under the Rehabilitation Act,?°* HIV-positive faculty members, as 
handicapped employees,” are entitled to reasonable accommodations 
that will enable them to lead meaningful professional lives as medical 
teachers and providers of care. HIV-positive faculty who teach and have 
patient contact that is non-invasive should require no accommodation 
because they are otherwise qualified without it.2°° These individuals 
should be protected from discrimination because casual interactions do 
not involve a significant risk of transmission.” Institutions must restrict 
HIV-positive faculty from performing invasive procedures because of 
the small, but real, risk of transmitting HIV to patients.2” Although 
these practitioners are not otherwise qualified to perform invasive 
procedures, the Act requires employers to make reasonable accommo- 
dations by offering other meaningful employment.” While the Act does 
not require an institution to modify extensively its program to accom- 
modate infected faculty,?°° accommodation should not require extensive 
modification of existing programs. Health professionals may teach, 
provide instruction in preclinical laboratories, and do research. All of 
these professional activities allow the faculty member to use expertise 
in meaningful ways, and eliminate any reasonable concern of HIV 
transmission. Because most practitioners in academic medical centers 
have varied professional roles, accommodation is necessary only to the 
extent that they perform invasive procedures. 

Faculty who avoid professional activities that create an unacceptable 
risk of transmission create no problems associated with the duty to 





201. This Article discusses two types of restrictions: restrictions with accommodation 
and restrictions without accommodation. 

202. 45 C.F.R. Sec. 84.12 (1987). 

203. 45 C.F.R. Sec. 84.12 and app. A, sub. b, n.16 (1987). 

204. See supra notes 19-45 and accompanying text. 

205. See supra notes 38, 42 and 47-67 and accompanying text. 

206. If the provider is not performing invasive procedures, the interaction may be 
personal in nature but casual in the sense that the effective mode of transmission (blood- 
to-blood contamination) doesn’t exist. The provider would pass the four-point Arline test 
and would be analogous to the situation in Chalk. See note 42 and accompanying text. 

207. See supra notes 93-104 and accompanying text. 

208. 45 C.F.R. Sec. 84.12(2) (1987). 

209. See supra note 203. 
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inform.?'° Administrators should discuss the risks of transmission with 
infected faculty, who may withdraw voluntarily from inappropriate 
patient contact. This eliminates the duty to inform and simultaneously 
protects the privacy rights of the provider. 

Administrators place a high priority on risk management in the 
medical center. Institutions should adopt a cautious, restrictive posture 
concerning HIV-positive faculty. Faculty should not fear professional 
ruin if they contract HIV disease. At best, minor restrictions should be 
placed on their professional activities; at worst, significant modifica- 
tions may be required. Because administrators must allow professional 
“‘retooling’’ through sabbaticals, leaves of absence, or part-time training, 
the ultimate impact of HIV on the professional lives of health-care 
providers should be minimal. 


B. HIV-Positive Students: Restrictions Without Accommodation 


The same considerations that apply to HIV-positive faculty also apply 
to students. Unfortunately, the impact of being HIV-positive on students 
is more severe than on faculty. Students involved in invasive procedures 
are not otherwise qualified and are not protected by the Rehabilitation 
Act.?11 Only medical and dental students engage in these activities.? 

Medical students usually have no primary care responsibilities re- 
quired for graduation that might create an unacceptable risk to patients. 


Such procedures are usually performed by faculty or residents, with 
the medical student providing assistance. To the extent that this is the 
case, medical students are otherwise qualified under the Act and thus 
are protected by it. Nevertheless, institutions should evaluate the duties 
of each HIV-positive medical student and ascertain whether reasonable 
accommodations may eliminate any need to engage in invasive proce- 
dures. Institutions should encourage HIV-positive students to enter areas 
of residency that do not require performing invasive procedures. 

Because the problems posed by HIV-positive dental students are the 
most acute, the remainder of this Article focuses on them. Unlike 
medical students, dental students have primary responsibility for the 
care of patients. Throughout their clinical years, dental students extract 
teeth, lay surgical flaps, perform bone recontouring, and provide other 
services that expose the patient’s submucosal tissues and rich vascular 
network. To compound the problem, dental students work in a confined 
environment and use a variety of sharp hand and high-speed instru- 
ments. Surgical gloves offer no protection from injury and blood spillage 
caused by these devises. 

Dental students should not be considered otherwise qualified under 
the Act.?** Unlike their faculty counterparts, it is unlikely that dental 





210. See supra notes 150-163 and accompanying text. 

211. See supra notes 47-67 and accompanying text. 

212. See supra note 96 for the CDC definition of invasive procedure. 
213. See supra notes 135-148 and accompanying text. 
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schools would be required to make the accommodations necessary to 
enable dental students to become qualified. The majority of clinical 
studies in dental school require performing invasive procedures. Mod- 
ifying the dental curriculum to preclude HIV-infected students from 
engaging in invasive procedures would require a fundamental restruc- 
turing of dental education, an accommodation not required by the 
Act.?"4 

Southeastern Community College v. Davis,?*> again, is instructive. A 
seriously hearing-impaired student sought admission to nursing school. 
A hearing aid did not improve her hearing, but she could understand 
conversation by reading lips. The nursing school rejected the applicant, 
and the Supreme Court found the school’s decision did not discriminate 
under the Act because the applicant was not otherwise qualified. The 
Court found that the accommodation necessary to enable the student 
to become qualified was excessive, and beyond the mandate of the 
Act.?*® For patients’ safety, the applicant would have been excluded 
from most of the clinical courses. Such extensive modification of the 
curriculum would undermine the schools educational mission. The 
Court stated: ‘‘Whatever benefits respondent might realize from such a 
course of study, she would not receive even a rough equivalent of the 
training nursing program normally gives. Such fundamental alteration 
in the nature of the program is far more than the modification the 
regulation requires.” The Court also suggested that an educational 
institution need not lower its academic standards to accommodate 
handicapped students.?"® 

As in Davis, HIV-positive dental students would be excluded from 
much of the dental curriculum to ensure patient safety and to reduce 
institutional liability. Accommodation by major restructuring of the 
curriculum would require unprecedented changes in dental education. 
Courts most likely would not impose such changes. 

This remains true even though some areas of dentistry, such as 
research, public health, and oral pathology, do not involve invasive 
procedures. But unless dental students are removed from school or 
transferred to other educational programs, such as medicine, their 
involvement in the dental profession will require bold, imaginative, 
and extensive changes in dental education and licensing procedures. 
The dental-education community has never allowed a student to modify 
the dental curriculum significantly.2** In addition, national board and 





214. See supra note 203. 

215. 442 U.S. 409, 410, 99 S. Ct. 2361, 2369 (1979). 

216. Id. 

217. Id. at 410, 99 S. Ct. at 2369. 

218. Id. at 413, 99 S. Ct. at 2370. 

219. Exempting a student from having to perform invasive procedures, for instance, 
would eliminte from the curriculum all of oral surgery, much of periodontics, and 
portions of endodontics and emergency care. 
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licensing exams are predicated on a student’s receiving the traditional, 
all-encompassing dental education.??° 

Although HIV-positive dental students exist,?2? and their number 
probably will increase, it is unlikely that the problem will become 
significant enough to necessitate radical changes. On the other hand, 
because the number of HIV-positive dental students is likely to remain 
small, the burden on the dental community in accommodating such 
students is not unmanageable. A sufficiently motivated student, coupled 
with bold and creative administration, could accomplish the task. 


CONCLUSION 


Acquired immune deficiency syndrome presents significant problems 
for the medical and legal communities. Both groups should protect 
those affected by this disease by making reasoned judgments based on 
a combination of medical experts and federal and state antidiscrimi- 
nation laws. 

An accurate assessment of the risk of transmitting the disease is 
fundamental to employing the protective provisions of both the Reha- 
bilitation Act and the equal protection provisions of the Constitution. 
Arline strongly indicated that those who have any manifestation of 
AIDS should be considered handicapped. Whether AIDS victims are 
otherwise qualified to perform the task at hand is less clear. Educational 
institutions must assess risk. At best, risk assessment of the transmis- 
sibility of HIV is situation-specific. While it has been reasonably estab- 
lished that HIV-infected patients deserve full access to medical care 
such a consensus has not been reached concerning the management of 
HIV-positive providers who perform invasive procedures. The risk of 
HIV transmission becomes significant only when the spillage of blood 
from infected provider to patient is possible. This is most likely to 
occur when medical and dental faculty and students have primary 
responsibility for performing invasive surgical procedures. In view of 
the overall nature of the doctor-patient relationship, the risk of HIV 
transmission is too high to consider HIV-positive providers who perform 
invasive procedures otherwise qualified. Reasonable accommodations 
may minimize the negative impact of restrictions on faculty and most 
students. Dental students, however, will be harder hit than faculty by 
the imposition of restrictions. If institutions allow known HIV-positive 
providers to perform invasive procedures the providers must inform 
patients of the risk of HIV transmission. If the provider fails to inform 
the patient of the risk of HIV transmission, courts may hold both the 
provider and the institution liable. 





220. See, e.g., Format of Examination in Dentistry, 1989. The Northeast Regional Board 
of Dental Examiners, Inc., Washington, D.C. Also Candidates Guide for National Board 
Dental Examinations. Joint Commission on National Dental Examinations, Chicago, III. 

221. Conversation with a dental school official, June 1988. Confidential communication 
with the author. 
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The conclusion that infected providers should not perform invasive 
procedures because the risk of HIV transmission is too high is, admit- 
tedly, a prudential judgment with which some may disagree. Infectious 
disease may be transmitted from doctors to patients by the commingling 
of blood; AIDS has been spread through small amounts of blood 
contamination, and barrier techniques sometimes are ineffective in 
preventing this transmission. The Centers for Disease Control and others 
have recognized and warned of these possibilities. Health-education 
institution should not allow the risk of transmission to become a reality 
by exposing even a single patient to a provider’s HIV infection. To do 
so would be to reject the principles of both the medical and legal 
communities. 











PROPERTY TAXATION OF COLLEGES AND 

UNIVERSITIES: THE DILEMMA POSED BY 

THE USE OF FACILITIES FOR PURPOSES 
UNRELATED TO EDUCATION 


Byron C. Keeling* 


INTRODUCTION 


Because of the pervasiveness of state ad valorem taxation, colleges 
and universities understandably seek to take advantage of any available 
tax exemption. Bona fide private educational institutions in fact are 
largely shielded from ad valorem taxation, provided that they use their 
facilities for educational purposes. A tax exemption for the benefit of 
an educational institution recognizes that the entity ‘‘performs a public 
service and benefits the public or relieves it of a burden which otherwise 
belongs to it.’’ Without such an exemption, many educational insti- 
tutions would have difficulty operating. 

The availability of a tax exemption necessarily depends upon the 
extent to which the institution designs its activities to achieve educa- 
tional goals, rather than merely to generate revenue. The language of 
the state tax-exemption statutes reflects the concern that educational 
institutions not have an unfair competitive advantage over commercial 
entities that do not have the benefit of an exemption. A tax exemption? 
therefore may be only partially available, limited to the part of the 
institution used for nonprofit educational purposes.* A tax exemption 
may be completely denied in some instances if the educational functions 
of an institution are secondary to its profit-making enterprises.* 





* B.A., Baylor University, 1988; J.D., Baylor University Law School, 1990. 

1. St. Louis Union Trust Co. v. United States, 374 F.2d 427, 432 (8th Cir. 1967). 
Cf. H. R. No. 1860, 75th Cong., 3d Sess. 19 (1939) (‘‘The [federal] exemption from 
taxation of money or property devoted to charitable and other purposes is based upon 
the theory that the government is compensated for the loss of revenue by its relief from 
financial burden which would otherwise have to be met by appropriations from public 
funds, and by the benefits resulting from the promotion of the general welfare.’’). 

2. See Syracuse Univ. v. City of Syracuse, 92 A.D.2d 46, 51, 459 N.Y.S.2d 645, 
647, appeal dismissed, 59 N.Y.2d 668, 463 N.Y.S.2d 436, 450 N.E.2d 242 (1983) (‘Before 
the facility can qualify for a tax exemption, it must be determined ... that it is not 
being used as a guise for profit making operations.’’). 

3. See infra notes 39-40 and accompanying text. 

4. See infra note 38 and accompanying text. The term ‘‘profit-making enterprise,"’ 
in the sense used here, does not encompass the charging of tuition and other fees. While 
in a sense these charges produce revenue, they are related to the nonprofit activities of 
the institution. 
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The typical exemption from ad valorem taxation is limited by the 
requirement that the school property be used exclusively for educational 
purposes. Although the language the states use in their exemption 
statutes varies, the majority of states do not allow an exemption to be 
defeated if the use of the property is primarily, if not absolutely, related 
to the purpose for which the tax exemption was granted.® This approach 
supersedes the once-common view that an exemption will be denied if 
an institution uses the property for any nonexempt private business 
purpose.’ 

This Article examines the scope of the state tax exemptions provided 
to colleges and universities, with particular emphasis placed upon the 
types of activities that may endanger these exemptions. Additionally, 
this Article proposes several methods by which colleges and universities 
may reduce their tax exposure. 


I. NATURE OF THE PROPERTY TAX EXEMPTION 


With few exceptions,* the vast majority of the states have specific 
laws which allow an exemption from ad valorem or property taxation 
for colleges and universities.* Some of these exemptions are rooted in 
the state constitutions, but the effectiveness of such exemptions depends 
upon whether the constitutional provision is self-executing. For ex- 


ample, the Kentucky courts have concluded that the tax exemption 
guaranteed by Kentucky’s constitution’® is mandatory, even in the 
absence of legislative enactment.'’ West Virginia courts, however, have 
interpreted their state constitution’? merely to authorize the legislature 
to create a tax exemption.’* Of course, many of the state constitutions 





5. See infra note 16 and accompanying text. 

6. See infra notes 18-28 and accompanying text. 

7. See infra note 38 and accompanying text. 

8. Even in those states, such as Maine and Massachusetts, that provide no specific 
tax exemptions for educational institutions, schools might be able to assert an exemption 
based upon their status as charitable or eleemosynary institutions. See, e.g., ME. REv. 
Stat. ANN. tit. 36, § 652 (1978) (exempting from taxation the ‘‘real estate and personal 
property owned and occupied or used solely for their own purposes by benevolent and 
charitable institutions’); Mass. Gen. L. ch. 59, § 5 (1978) (exempting from taxation the 
personal and real property of ‘‘a literary, benevolent, charitable or scientific institution 
or temperance society incorporated in the commonwealth’’). 

9. See generally Note, Exemption of Educational, Philanthropic and Religious Insti- 
tutions from State Real Property Taxes, 64 Harv. L. REv. 288 (1950). 

10. See Ky. Const. § 170. 

11. See Shuck v. City of Lebanon, 24 Ky. L. Rptr. 451, 68 S.W. 843 (1902). Other 
self-executing constitutional tax exemptions include the following: ALaska Const. art. 
IX, § 4; Coto. Const. art. X, § 5; La. Const. art. VII, § 21; N.M. Const. art. VIII, § 3; 
Oxia. Const. art. X, § 6; S.C. Const. art. X, § 4; UTaH Const. art. XIII, § 2; and Va. 
Const. art. X, § 6. 

12. See W. Va. Const. art. X, § 1. 

13. See In re Hillcrest Memorial Gardens, Inc., 146 W.Va. 337, 119 S.E.2d 753 (1961); 
State ex rel. County Court of Marion County v. Demus, 148 W.Va. 398, 135 S.E.2d 352 
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contain no provision for a tax exemption which can be claimed by 
educational institutions. In these states, to be sheltered from taxation, 
a college or university must look to legislative enactments—statutory 
tax exemptions. 

Even a cursory glance at the property-tax exemptions provided by 
the states demonstrates that they vary widely in their applicability and 
effect. State courts interpret the exemptions with differing degrees of 
rigidity, indicating the diversity of the exemptions. Many courts, noting 
that it is desirable to encourage the growth of educational institutions, 
liberally construe state-exemption provisions that protect such institu- 
tions.’* Other courts, noting that exemptions act in derogation of the 
concept of equal tax treatment, strictly construe the exemption against 
the claimant college or university. 


A. The Variety of Property-Tax Exemptions 


While property-tax exemptions vary widely from state to state, one 
characteristic common to most exemptions is the requirement that the 





(1964). Examples of other non-self-executing constitutional tax exemptions include the 
following: MINN. Const. art. X, § 1; Mont. Const. art. VIII, § 5; Nev. Const. art. VIII, § 
2; Pa. Const. art. VIII, § 2; and Tex. Const. art. VIII, § 2. 

While these constitutional provisions contain precatory language, the South Dakota 
Constitution contains language which requires the legislature to exempt property used 
exclusively for school purposes. See S.D. Const. art. XI, § 6. Despite its use of mandatory 
language, the South Dakota Constitution probably would not provide an exemption in 
the absence of legislative enactment, and also shouid be considered non-self-executing. 

At one time, the Georgia Constitution included a specific non-self-executing tax ex- 
emption for the benefit of educational institutions. Ga. Const. of 1976, art. VII, §§ 1, 4 
(1983). Apparently, that exemption still exists under a grandfather clause in the new 
constitution, which allows the state’s General Assembly to agree to exemption upon two- 
thirds approval of its members. Ga. Const. art. VII, §§ 1, 4. 

14. See, e.g., Pitcher v. Miss Wolcott School Ass’n, 63 Colo. 294, 165 P. 608 (1917); 
Burris v. Tower Hill School Ass’n, 36 Del. 577, 179 A. 397 (Super. Ct. 1935); Graphic 
Arts Educ. Found. v. State, 240 Minn. 143, 59 N.W.2d 841 (1953); Vanderbilt Univ. v. 
Ferguson, 554 S.W.2d 128 (Tenn. Ct. App. 1976). 

15. See, e.g., Southern Ill. Univ. Found. v. Booker, 54 Ill. Dec. 600, 98 Ill. App. 3d 
1062, 425 N.E.2d 465 (1981); North Dakota Soc’y for Crippled Children and Adults v. 
Murphy, 94 N.W.2d 343 (N.D. 1959); Appeal of Pittsburgh Inst. of Aeronautics, 435 Pa. 
618, 258 A.2d 850 (1969); English Language Center, Inc. v. Town of Wallingford, 132 
Vt. 327, 318 A.2d 180 (1974). It does not necessarily follow that a state that applies a 
tule of strict construction also will narrowly interpret any language in the tax exemption 
provisions limiting the exemption to property used ‘‘solely’’ or ‘‘exclusively’’ for edu- 
cational purposes. See, e.g., Cedars of Lebanon Hosp. v. Los Angeles County, 35 Cal. 
2d 729, 735, 221 P.2d 31, 35 (1950) (‘‘The rule of strict construction does not require 
that the narrowest possible meaning be given to words descriptive of the exemption.’’); 
Y.W.C.A. v. Wagner, 96 Misc. 2d 361, 364, 499 N.Y.S.2d 167, 170 (1978) (‘‘[W]hile 
exemption statutes should be construed strictly against the taxpayer seeking the benefit 
of exemption, an interpretation so literal and narrow that it defeats the exemption’s 
settled purpose is to be avoided.’’); Multnomah School of the Bible v. Multnomah 
County, 218 Or. 19, 343 P.2d 893 (1959). The approach suggested by these cases has 
been termed the ‘‘strict but reasonable’’ rule. 
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exempt property be ‘‘exclusively used for educational purposes.’’'* The 
vast majority of states with exclusive-use statutes define ‘‘exclusive 
use’’ to mean ‘“‘primary use.’’’” 

A typical example of exclusive-use statutes exists in New York. In 
Trustees of Columbia University v. Town of Orangetown,'® a New York 
court broadly interpreted an exclusive-use statute to require only that 
the university property be ‘‘primarily’’ used for educational purposes.’® 
The town charged that the University used its geological observatory 
for scientific, rather than educational, purposes. The court found that 
although the University may have used the observatory for scientific 
purposes, an ‘‘incidental use of the property for nonexempt purposes 
does not destroy the exemption.’’?° Similarly, in American Management 
Associations v. Assessor,” a New York appellate court liberally defined 
the term ‘‘exclusively’’ to allow exemptions for airport facilities, a golf 
course, and a recreational building located at a school for the continuing 
education of businessmen.?? 

The broad definition of ‘‘exclusively’’ asserted by these New York 
courts is inconsistent with the plain meaning of the term.”* At the same 
time, the cases did not involve situations in which the university 
property uses were entirely unrelated to education, thereby testing the 
limits of judicial leniency. For example, an observatory or recreational 
facility could contribute to the educational atmosphere.”* 





16. See, e.g., ALA. CODE § 40-9-1 (Supp. 1989); ALASKA Const. art. IX, § 4; CAL. REv. 
& Tax CopE § 203 (West Supp. 1989); Coto. Const. art. X, § 5; Fia. Stat. § 196.198 
(Supp. 1989); Haw. Rev. Stat. § 246-32 (1985); IDAHO CoDE § 63-105L (1989); ILL. REv. 
Stat. ch. 120, para. 500.1 (Supp. 1989); KAN. Stat. ANN. § 79-201 (1984); La. Const. 
art. VII, § 21; Mp. Tax-Prop. CoDE ANN. § 7-202 (1986); Miss. CoDE ANN. § 27-31-1 (1972 
& Supp. 1988); Mo. Rev. Stat. § 137-100 (Supp. 1988); Mont. CopE ANN. § 15-6-201 
(1987); Nes. Rev. Stat. § 77-202 (1986 & Supp. 1988); N.Y. REAL Prop. Tax Law § 420- 
a (Consol. Supp. 1988); N.C. Gen Stat. § 105-278.4 (1987); Onto Rev. CopE ANN. § 
5709.07 (Anderson 1986); OkLA. Const. art. X, § 6; Or. Rev. STAT. § 307.145 (1987); R.!. 
GEN. Laws § 44-3-3 (1988); S.D. CopiriEp Laws ANN. § 10-4-13 (1982 & Supp. 1988); 
TENN. CoDE ANN. § 67-5-212 (1983 & Supp. 1988); Tex. Tax CoDE ANN. § 11.21 (Vernon 
1982); UTAH Const. art. XIII, § 2; WAsH. REv. CopDE § 84.36.050 (Supp. 1988). 

17. The courts have interpreted the federal income tax exemption to comprehend a 
similarly broad definition of the term ‘‘exclusively.’’ See Treas. REG. § 1.501(c)(3) - 
1(c)(1) (1987). See also St. Louis Union Trust v. United States, 374 F.2d 427, 431-32 
(8th Cir. 1967) (‘‘A slight and comparatively unimportant deviation from the narrow 
furrow of tax approved activity is not fatal ... .’’). 

18. 93 Misc. 2d 261, 402 N.Y.S.2d 899 (Sup. Ct. 1976), aff’d, 60 A. D.2d 582, 399 
N.Y.S.2d 708 (1977). 

19. Trustees of Columbia Univ., 402 N.Y.S.2d at 902. 

20. Id. 

21. 63 A.D.2d 1102, 406 N.Y.S.2d 583 (1978), aff'd, 47 N.Y.2d 841, 418 N.Y.S.2d 
584, 392 N.E.2d 571 (1979). 

22. See id. The court noted that ‘‘[wjhere the use of certain property is merely 
auxiliary or incidental to the exempt purpose, the exemption will not be defeated.’’ 

23. See also Salvation Army v. Town of Ellicott Bd. of Assessment Review, 100 
A.D.2d 361, 474 N.Y.S.2d 649 (1984); Syracuse Univ. v. City of Syracuse, 92 A.D.2d 
46, 459 N.Y.S.2d 645 (1983). 

24. See also Application of Thomas G. Clarkson Memorial C.O.T., 191 Misc. 621, 77 
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When the primary or dominant use of the institution’s property is 
exempt, any incidental use of the property for nonexempt purposes 
will not endanger the exemption, as long as the use meets certain 
requirements.”5 Generally, an incidental use is one which ‘‘does not 
interrupt the exclusive occupation of the buildings for school purposes, 
but dovetails into or rounds out those purposes ... .’’*° Therefore, a 
parking lot contiguous to campus is exempt from ad valorem taxation;?’ 
a tennis court provided for the entertainment of students or employees 
does not destroy the university’s exemption.”® On the other hand, most 
states agree that the operation of a portion of the campus for profit is 
not an incidental use, and endangers any existing exemption.”® 





N.Y.S.2d 182, 185 (Sup. Ct. 1948) (‘‘This state has not bound itself to a strict construction 
of the word ‘exclusively.’ We have recognized as being within the statute’s requirement 
of being an educational use, inter alia, dormitories, dining halls, armories, drill rooms, 
stables, recreation grounds, chaplains’ and farmers’ residences, all to the end that the 
statute should be so applied as to exempt the entire articulated system of an institution 
and not merely ‘the rooms or parts of buildings where tasks are conned or lessons 
recited.’’’), aff'd, 274 A.D. 732, 87 N.Y.S.2d 491 (1949). 

25. See Young Men’s Christian Ass’n of Los Angeles v. Los Angeles County, 35 Cal. 
2d 760, 221 P.2d 47, 51 (1950); People ex rel. Marsters v. Rev. Saletyni Missionaries, 
Inc., 409 Ill. 370, 99 N.E.2d 186, 189 (1951); Union College v. Board of Equalization, 
183 Neb. 579, 162 N.W.2d 772, 773 (1968). 

Some states have adopted express statutory provisions which direct that incidental 
uses of property do not defeat tax exemptions. A few of these statutory provisions include 
Fia. STaT. § 196.196(2) (1989); N.C. Gen. Stat. § 105-278.4(d) (1987); and Tex. Tax 
Cope ANN. § 11.21(b) (Vernon 1982). 

26. Multnomah School of the Bible v. Multnomah County, 343 P.2d 893, 898 (Or. 
1959) (quoting State ex rel. Spillers v. Johnston, 214 Mo. 656, 113 S.W. 1083, 1085 
(1908)). See also Church Divinity School v. County of Alameda, 152 Cal. App. 2d 496, 
314 P.2d 209, 213 (1957) (‘‘’Property used exclusively for purposes of education’ includes 
any facilities which are reasonably necessary for the fulfillment of a generally recognized 
function of a complete modern college.’’). 

27. See Church Divinity School, 314 P.2d at 215. 

28. See Corporation of Sisters of Mercy v. Lane County, 123 Or. 144, 261 P. 694 
(1927). 

29. See, e.g., People ex rel. Marsters v. Rev. Saletyni Missionaries, Inc., 409 Ill. 370, 
99 N.E.2d 186 (1951) (incidental use does not negate the exemption as long as it is not 
for profit); Maryland State Fair & Agricultural Society, Inc. v. Supervisor of Assessments, 
225 Mo. 574, 172 A.2d 132 (1961) (property that is not used directly for the purposes 
and in the operation of the charity, but for profit, is not exempt; and the devotion of 
the profit to the support of the charity will not alter this result; property which is used 
directly for the purposes and in the operation of the charity is exempt, though it may 
also be used in a manner to yield some return, and thereby reduce expenses); State ex 
rel. Koeln v. St. Louis YMCA, 259 Mo. 233, 168 S.W. 589 (1914). Contra Dakota 
Wesleyan Univ. v. Betts, 47 S.D. 618, 201 N.W. 524, reh’g denied, 48 S.D. 84, 202 N.W. 
284 (1924) (property belonging to an educational institution is exempt even if it produces 
income, as long as the income is used for the purposes of the institution). Many state 
statutes contain explicit provisions that exclude from exemption any property that is 
devoted to producing profit. A representative sample includes CaL. Rev. & Tax Cope § 
203 (West Supp. 1989); IL. Rev. Stat. ch. 120, para. 500.1 (Supp. 1989); KAN. Star. 
ANN. § 79-201 (1984); R.I. Gen. Laws § 44-3-1(8) (1988). 
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Few states continue to define strictly the word ‘‘exclusively.’’ Alaska 
courts apply the most restrictive definition. Interpreting the Alaska 
Constitution; which contains a provision exempting property used ‘‘ex- 
clusively’’ for charitable, cemetery, or educational purposes,*° the Alaska 
Supreme Court rejected an argument that private office space was 
sufficiently related to hospital purposes to allow a complete exemption. 
In Greater Anchorage Area Borough v. Sisters of Charity of the House 
of Providence,*' the court declined to adopt a definition of ‘‘exclu- 
sively’ that would encompass institutionally-necessary uses not strictly 
related to the institution’s exempt purposes.** It found, however, that 
the private office space would fail to constitute an institutionally- 
necessary use, even should the court adopt that test, leaving open the 
possibility that it ultimately might consider a more liberal definition of 
the word ‘‘exclusively.’’* 

Kansas also narrowly interprets the word ‘‘exclusively.’’ In Sigma 
Alpha Epsilon Fraternity Association v. Board of County Commissioners 
of Douglas County,** the Supreme Court of Kansas refused to define 
the word ‘‘exclusively’’ to mean ‘‘primarily.’’ It noted that the ‘‘two 
terms are not synonymous, and our decisions so hold.’’** The court 
considered whether a fraternity deserved the tax exemption provided 
for educational institutions. The court noted that fraternities have social, 
rather than educational, purposes, and for this reason denied the fra- 
ternity an exemption.** But even in more liberal states, which define 
‘“‘exclusively’’ to mean ‘‘primarily,’’ courts have not granted fraternities 
tax-exempt status.*’ 

Thus, while states differ on the definition of ‘‘exclusively,’’ the 
variance among definitions has only a limited effect on the availability 
of tax exemptions. Even in those states that apply a strict definition to 
the word ‘‘exclusively,’’ the uses which might destroy a tax exemption 
do not vary significantly from the uses which endanger an exemption 
in the majority of states. The stricter definition is relevant only in cases 
in which the use is not totally educational, but arguably is incidental 
to educational purposes. 





30. See ALASKA Const. art. IX, § 4. Note that because the exemption applies to 
charitable, as well as educational purposes, the same definition of ‘‘exclusively’’ is 
applied to either situation. 

31. 553 P.2d 467 (Alaska 1976). 

32. See id. at 470. The court also rejected the hospital’s contention that the owner’s 
use of the property, rather than the use by nonexempt parties, should be considered in 
determining whether to grant the exemption. The court found ‘‘[nJothing in the exemption 
statute indicating that such a limited reading is justified.’’ Id. 

33. See id. 

34. 207 Kan. 514, 485 P.2d 1297 (1971). 

35. Id. at 1303. 

36. See id. at 1302. 

37. See Cornell Univ. v. Board of Assessors, 24 A.D.2d 526, 260 N.Y.S.2d 197 (1965); 
Kappa Gamma Rho v. Marion County, 130 Or. 165, 279 P. 555 (1929). 
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Under the traditional approach to exclusive-use tax-exemption sta- 
tutes, any nonexempt use of the institution’s property destroys the 
exemption for the entire institution, not merely the part used for the 
nonexempt purposes.** An approach which disallows the exemption 
only for that portion of the institution used for the nonexempt purposes 
largely has superseded this view.* If an institution uses one portion of 
a building for nonexempt purposes, some states have gone so far as to 
tax only the value of that portion in proportion to the value of the 
entire building.*° 

Although a majority of states has adopted exclusive-use statutes, 
several states have enacted property-tax exemptions with different lan- 
guage. One variety limits the exemption to institutional uses ‘‘solely’’ 
for educational purposes.*? These exemptions are a hybrid of the exclu- 
sive-use statutes, but courts generally interpret them similarly; that is, 
most courts have defined ‘‘solely’’ to mean ‘‘primarily.’’*? 

A number of states provide a property tax exemption for educational 
institutions unlimited by ‘‘exclusive’’- or ‘‘sole’’-use provisions. Other 
provisions within the statute typically restrict these exemptions, usually 
disallowing the tax exemption if the property serves a for-profit func- 
tion.** Even in those states which do not limit statutorily the availability 





38. See Defenders of the Christian Faith v. Board of County Comm’rs, 219 Kan. 181, 
547 P.2d 706 (1976); State ex rel. Hayes v. Board of Equalization, 16 S.D. 219, 92 N.W. 
16 (1902); Gymnastic Ass’n v. City of Milwaukee, 129 Wis. 429, 109 N.W. 109 (1906) 
(note that while Wisconsin does not have an exclusive use statute, its courts have 
interpreted its statute as requiring exclusive use). Texas also remains one of the few 
states following this approach. See City of Longview v. Markham-McRee Memorial Hosp., 
137 Tex. 178, 152 S.W.2d 1112 (1941); Smith v. Feather, 149 Tex. 402, 234 S.W.2d 418, 
421 (1950). 

39. See, e.g., Barnes Hosp. v. Leggett, 589 S.W.2d 241 (Mo. 1979); Nebraska Con- 
ference Ass’n of Seventh-Day Adventists v. Board of Equalization of Hall County, 190 
Neb. 658, 211 N.W.2d 613 (1973); Genessee Hosp. v. Wagner, 47 A.D.2d 37, 364 N.Y.S.2d 
934 (1975), aff'd, 39 N.Y.2d 863, 386 N.Y.S.2d 216, 352 N.E.2d 133 (1976); Wilson’s 
Modern Business College v. King County, 4 Wash.2d 636, 104 P.2d 580 (1940). A few 
states require this approach by statute. See, e.g., N.Y. REAL Prop. Tax Law § 420-a(2) 
(Consol. Supp. 1988); N.C. Gen. Stat. § 105-278.4(c) (1987); TENN. CopE ANN. § 67-5- 
212(d) (1983 & Supp. 1988). 

40. See State ex rel. Cunningham v. Board of Assessors of Parish of Orleans, 52 La. 
Ann. 223, 26 So. 872 (1898) (note that this case was decided under the 1879 Louisiana 
Constitution, not the present state constitution); Parker v. Quinn, 23 Utah 332, 64 P. 961 
(1901) (followed but criticized in Yorgason v. Board of Equalization of Salt Lake County, 
714 P.2d 653 (Utah 1986)). Contra State v. Bridges, 246 Ala. 486, 21 So. 2d 316 (1945). 

41. See, e.g, Ky. Const. § 170; Micu. Stat. ANN. § 7.7(4) (Callaghan 1984). 

42. See Commonwealth ex rel. Ferriell v. Berea College, 149 Ky. 95, 147 S.W. 929 
(1912); Lake Louise Christian Community v. Township of Hudson, 10 Mich. App. 573, 
159 N.W.2d 849 (1968). The Virginia tax exemption for educational institutions is the 
only one expressly limited to property used ‘‘primarily’’ for educational purposes, VA. 
Const. art. X, § 6, although a majority of states have interpreted their statutes to mean 
what the Virginia exemption specifically provides. 

43. See, e.g., ARIz. REv. STAT. ANN. § 42-271 (Supp. 1980); ARK. STAT. ANN. § 26-3- 
301 (1987); Det. Cope ANN. tit. 9, § 8103 (Supp. 1987); D.C. CopE ANN. § 47-1002(10) 
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of the tax exemption, case law usually restricts the exemption to 
property used primarily for educational purposes, although the statute 
on its face appears to allow the exemption for all property of the 
institution, regardless of its relation to educational purposes.** 
Irrespective of the different types of exemptions, states generally 
agree that school property used in a manner that fails to enhance an 
‘educational purpose’’ is not entitled to a property-tax exemption. In 
situations involving questionable uses of university property, the breadth 
of the allowable educational purposes may justify the exemption. For 
example, in Alaska, which strictly interprets its tax-exemption statute,** 
a court defined ‘‘education’’ to include ‘‘systematic instruction in any 
and all branches of learning from which a substantial public benefit is 
derived.’’*® The court rejected the contention that ‘‘educational pur- 
poses’’ must equate with the educational benefits the state normally 
offers its residents.” Similarly, an Indiana court has noted that ‘‘matters 
of education are not restricted to academic curricula or to ivy covered 
halls.’’*® Nonetheless, the typically broad definition of ‘‘education’’ 
asserted by the states does not encompass property uses which are 
institutionally unnecessary and do not advance educational goals.* 





(1987); N.H. Rev. Stat. ANN. § 72:23 (1971); N.J. Rev. Stat. § 54:4-3:6 (1986); N.D. 
Cent. CopDE § 57-02-08(6) (1983 & Supp. 1989); 72 Pa. Const. Stat. ANN. § 5020-204 
(Purdon 1968 & Supp. 1989); S.C. Const. art. X, § 3; Vr. Stat. ANN. tit. 32, § 3802 
(1981); Wyo. Stat. § 39-1-201 (1989). 

The Ohio tax exemption is another of those statutes containing no restrictive language. 
See Onto REv. Cope ANN. § 5709.07 (Anderson Supp. 1988). A reading of the exemption 
indicates that it applies only to public colleges and universities. See id. However, an 
Ohio court has held that the words ‘‘public college’’ may include a private institution 
‘conducted in a lawful manner without any view to profit and open to all members of 
the public without regard to race, creed or nationality.’’ Denison Univ. v. Board of Tax 
Appeals, 2 Ohio St.2d 17, 205 N.E.2d 896, 898 (1965). A similar tax exemption in 
Arkansas apparently has been interpreted also to encompass private institutions. See 
Phillips Co. v. Sister Estelle, 42 Ark. 536 (1884). 

44. Compare MINN. STAT. ANN. § 272.02 (West 1969) with Concordia College Corp. 
v. State, 265 Minn. 136, 120 N.W.2d 601 (1963). Also compare Wis. Stat. § 70.11(3) 
(1969 & Supp. 1987) with Frank Lloyd Wright Found. v. Town of Wyoming, 267 Wis. 
599, 66 N.W.2d 642 (1954). See also Conn. GEN. STAT. § 12-81 (1983); IND. CoDE §6-1.1- 
10-16 (Supp. 1987); Iowa CopE § 727.1 (Supp. 1987); Nev. Const. art. VIII, § 2; N.M. 
Const. art. VIII, § 3; W. Va. Const. art. X, § 1. 

45. See supra notes 30-33 and accompanying text. 

46. McKee v. Evans, 490 P.2d 1226, 1230 (Alaska 1971). 

47. See id. 

«8. State Bd. of Tax Comm’rs v. Fort Wayne Sport Club, Inc., 147 Ind. App. 129, 
258 N.E.2d 874, 881 (1970). See also Application of Syracuse Univ., 59 Misc. 2d 684, 
300 N.Y.S.2d 129, 135 (1969) (‘‘The term ‘educational’ is comprehensive, embracing 
mental, moral and physical education.’’); Faculty-Student Ass’n of Harper College v. 
Dawson, 57 Misc. 2d 112, 292 N.Y.S.2d 216, 227 (1967) (‘‘It has often been stated that 
‘education is a broad and comprehensive term,’ and the word ‘educational’ as used in 
the statute must be taken in its broad sense.’’). 

49. See infra notes 94-124 and accompanying text. 
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B. The Example of the Texas Property-Tax Exemption 


Texas has perhaps the most comprehensive scheme of ad valorem 
taxation in the nation.*° Although criticized,** the Texas system is ‘‘one 
of the primary sources of revenue for counties, cities and school districts 

. .”’52 This system provides a good example of the nature of ‘‘exclu- 
sive-use’’ exemptions. 

The Texas Constitution provides the foundation for the exemption of 
college and university property from ad valorem taxation. Article VIII, 
section 2, of the Texas Constitution allows the legislature to exempt 
from taxation ‘‘buildings used exclusively and owned by persons or 
associations of persons for school purposes and the necessary furniture 
of all schools and property used exclusively and reasonably necessary 
in conducting any association engaged in promoting the religious, 
educational and physical development of boys, girls, young men or 
young women ... .’’* This provision is not self-executing; the legis- 
lature must act to make operative such a constitutionally-allowed ex- 
emption.™ 

In 1982, the Texas legislature enacted its Property Tax Code, which 
was ‘‘intended to remedy the many inequities that characterized the 
previous administration of the ad valorem tax by local taxing authori- 
ties, or ‘taxing units’ in the words of the new Code.’’* The legislature 
adopted section 11.21°° of the new Code pursuant to the constitutional 
authority of article VIII, section 2. Section 11.21 allows a private school 
an exemption from taxation of its buildings and tangible personal 
property if it meets the following requirements: 


. The school is operated exclusively by the person owning the 
property; 

. The buildings and tangible personal property are used exclu- 
sively for educational functions; 

. The buildings and tangible personal property are reasonably 
necessary for the operation of the school; 





50. See Katz & Muller, Procedural Rights and Remedies Under the Texas Property 
Tax Code - A Guide to the Code, Recent Amendments, and Developing Case Law, 18 
St. Mary’s L.J. 1209, 1211 (1987). 

51. See San Antonio Ind. School Dist. v. Rodriguez, 411 U.S. 1, 16-17 (1972). 

52. Kliewer & Breen, The New Property Tax Code and Perfecting the Appeal: The 
Taxpayer’s Perspective, 13 St. Mary’s L.J. 887, 887 (1982). 

53. Tex. Const. art. VIII, § 2. 

54. See Dickison v. Woodmen of the World Life Ins. Soc., 280 S.W.2d 315 (Tex. Civ. 
App.—San Antonio 1955, no writ) (‘‘This section relating to public charity does not 
itself exempt any property from taxation, but only authorizes the legislature to do so by 
general laws.’’). 

55. Valero Transmission Co. v. Hays Consol. Ind. School Dist., 704 S.W.2d 857, 859 
n.1 (Tex. App.—Austin 1985, writ ref’d n.r.e.). 

56. Tex. TAx CopDE ANN. § 11.21 (Vernon 1982). 
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4. The school maintains a regular faculty and curriculum and 
normally has a regularly organized body of students in atten- 
dance at the place where its educational functions are carried 
on; 

5. The school operates in a way that does not result in the accrual 
of distributable profits or realization of private gain, and if a 
corporation, is organized as a non-profit organization; 

6. The school pledges its assets for use in performing the organ- 
ization’s educational functions and directs that upon its dis- 
continuance, its assets are to be transferred to a charitable 
organization.°*’ 


If a college or university fails to meet these provisions, it does not 
qualify for a property-tax exemption. In most situations, the critical test 
is whether the buildings and property have been used exclusively for 
educational purposes. 

Early Texas cases strictly interpreted the term ‘‘exclusive use.’’ For 
example, in Red v. Johnson,** the Texas Supreme Court denied a tax 
exemption to a seminary because the seminary used the building not 
solely for educational purposes, but also as the residence of the family 
who owned and operated the school. In short, the family did not use 
the property exclusively for educational purposes. Similarly, in Ed- 
monds v. City of San Antonio,*® the Texas Court of Civil Appeals 
disallowed an exemption for a residence which also was operated as a 
boarding school. The court noted that the use of the residence for 
educational purposes may have been bona fide, but ‘‘its use as a 
schoolhouse was not the main one for which it was occupied.’’® 

The conclusion of the Texas Supreme Court in Red v. Morris tempered 
the above-mentioned cases." In Red, three plaintiffs operated a boarding 
school upon a plot of land on which the plaintiffs lived during the 
school term and during vacation. The supreme court held that this 
presence did not destroy the exemption, as it was ‘‘necessary to the 
proper conduct of the business’’ and ‘‘essential to protect the property, 
to make needful repairs, and to conduct the correspondence with the 
patrons of the school.’’® Unlike the situation in Johnson and Edmonds, 





57. Id. § 11.21(a), (cd). Although the statute does not specifically exempt the land to 
which school buildings are attached, as early as 1885 the Texas Supreme Court recognized 
that the word ‘‘building’’ includes ‘‘all the land . . . necessary and used for the proper 
and economical conduct of the school.’’ Cassiano v. Ursuline Academy, 64 Tex. 673, 
676 (1885). See also Board of Appraisal Review v. Protestant Episcopal Church Council, 
676 S.W.2d 616 (Tex. App.—Austin 1984, writ dismissed w.o.j.). 

58. 53 Tex. 284 (1880). 

59. 14 Tex. Civ. App. 155, 36 S.W. 495 (1896). 

60. Id. at 496. Another case involving similar facts is Smith v. Feather, 149 Tex. 
402, 234 S.W.2d 418 (1950). 

61. 72 Tex. 554, 10 S.W. 681 (1889). 

62. Id. 
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each of the plaintiffs in Red who occupied the property was directly 
involved in the operation of the school.® 

Red illustrates that early Texas case law interpreted the exempt 
purposes of a college or university to include only educational functions 
and other uses that facilitate educational functions. With a minor 
exception for incidental noneducational uses,“ this case law remains 
authoritative. Uses of property which do not fall within this definition 
are non-exempt purposes, and thereafter endanger a tax exemption.® 

The Texas Constitution requires the property to be ‘‘exclusively used’”’ 
for educational purposes to qualify for tax exemption. However, some 
levels of noneducational use are so minimal or incidental that they will 
not affect an exemption. As early as 1897, in a case that was anomalous 
in comparison with contemporaneous cases reflecting a strict definition 
of ‘‘exclusive use,’’ a Texas Court of Civil Appeals held that a minimal 
noneducational use would not endanger a tax exemption. In Carter v. 
Patterson,® the plaintiff, who operated a boarding school, permitted a 
traveling musical troupe to use the school building when a local opera 
house burned down. The court overlooked the noneducational use, 
allowing the tax exemption.” 

In enacting section 11.21(b) of the Texas Property Tax Code, the 
legislature supported the view that an incidental noneducational use 
does not destroy a tax exemption. Section 11.21(b) provides that ‘‘[u]se 
of exempt tangible property for functions other than educational func- 
tions does not result in loss of an exemption authorized by this section 
if those other functions are incidental te use of the property for edu- 
cational functions and benefit the students or faculty of the school.’’® 
Courts have hesitated to employ this section if an exemption otherwise 
would not be available. The noneducational use must be truly de 
minimis to preserve the exemption.” 





63. See also Cassiano v. Ursuline Academy, 64 Tex. 673 (1885). 

64. See infra notes 67-68 and accompanying text. 

65. For a good example of this dichotomy, see Little Theatre of Dallas v. City of 
Dallas, 124 S.W.2d 863 (Tex. Civ. App.—Dallas 1939, no writ) (property owned by a 
nonprofit theatre and used to train actors for university credit is not used exclusively for 
educational purposes if it is also used for drama performances and other entertainment 
productions). 

66. 39 S.W. 1110 (Tex. Civ. App. 1897, no writ). 

67. Id. at 1112. 

68. Tex. Tax Cope ANN. § 11.21(b) (Vernon 1982). 

69. There are no cases defining the boundaries of section 11.21(b). Case law discus- 
sions of parallel exemption provisions provide helpful guidelines for interpreting this 
section, however. In Markham Hosp. v. City of Longview, 191 S.W.2d 695 (Tex. Civ. 
App.—Texarkana 1945, no writ), the hospital employed a lab technician who performed 
outside lab work for personal income using hospital facilities. Notwithstanding an 
apparent insignificant non-charitable use, the hospital was denied the exemption available 
for charitable institutions. This conclusion recognizes that while the use was incidental, 
it did not directly ‘‘benefit the beneficiaries of the charitable organization.’’ See Tex. 
Tax Cope ANN. § 11.18(b) (Vernon 1982 & Supp. 1989). See also City of Houston v. 
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Thus, Texas courts interpret the property-tax exemption statute in 
largely the same manner as other states’ exemption statutes. Clearly 
noneducational uses of school property endanger an institution’s tax 
exemption.”° An incidental noneducational use of the property will not 
destroy the tax exemption, provided the use is necessary or incidental 
to the institution’s educational functions.”! 

Under Texas law, any noneducational use that does not qualify as 
an incidental use endangers the tax exemption for the entire institution, 
even if the noneducational use is limited to a small portion of the 
campus.” As previously indicated, this view is the minority interpre- 
tation.” In an age when colleges and universities frequently engage in 
activities that are not purely educational, this view is outmoded and 
unnecessarily inhibits educational institutions. Even if a use arguably 
is ‘“‘reasonably necessary for the proper conduct’’ of an educational 
institution, a university may decide not to allow this use because of 
the risk of litigation and the loss of the tax exemption for the entire 
campus. Ideally, the Texas legislature would amend section 11.21 to 
allow tax exemption on school property primarily used for education, 
research, or community service. Texas at least should align itself with 
the majority of states and disallow the exemption only for the part or 
portion of campus used for noneducatiorial purposes. 





Scottish Rite Benevolent Ass’n., 111 Tex. 191, 230 S.W. 978 (1921). The concept of 
‘‘benefit’’ also appears in section 11.21(b), which requires that the incidental use benefit 
the students or faculty. It must be remembered, however, that although a noneducational 
use may benefit students or faculty in an attenuated sense, it must truly be ‘‘incidental’’; 
that is, the use must be related to and subordinate to the educational purpose. 

In Dallas County Appraisal Dist. v. Institute for Aerobics Research, 766 S.W.2d 318 
(Tex. App.—Dallas 1989, writ dism’d), the court declined to grant summary judgment 
on a biomedical research institute’s claim that a building it owned was tax exempt. The 
institute used half of the building for scientific and educational purposes, but leased the 
ground floor to a local church. The court concluded that the institute had not shown 
sufficiently that its building was used for ‘‘purely charitable purposes.’’ Id. The court 
reasoned that any more-than-incidental use of institute facilities by outside organizations, 
even charitable organizations, undermined the institute’s tax exemption. 

Conversely, in Davis v. Congregation Agudas Achim, 456 S.W.2d 459 (Tex. Civ. App.— 
San Antonio 1970, no writ), the court allowed a synagogue to claim the tax exemption 
available for religious organizations, even though it occasionally rented the property to 
civic organizations. This case, however, involved the Texas tax exemption provision for 
religious organizations, which does not require ‘‘exclusive use.’’ The property need only 
be ‘‘used primarily as a place of regular religious worship’’ to qualify for property tax 
exemption. TEx. TAX CoDE ANN. § 11.20(a) (Vernon 1982 & Supp. 1989). 

70. See supra note 49 and accompanying text. 

71. See supra notes 25-29 and accompanying text. 

72. See Smith v. Feather, 149 Tex. 402, 234 S.W.2d 418, 421 (1950) (‘‘It is equally 
clear that if any part of the [school] building was used for the purpose of carrying on a 
business or profession by one not the owner, that would destroy the exemption.’’). See 
also City of Longview v. Markham-McRee Memorial Hosp., 137 Tex. 178, 152 S.W.2d 
1112 (1941). 

73. See supra notes 38-40 and accompanying text. 
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Notwithstanding this slight departure from the national property-tax 
exemption structure, the Texas scheme remains representative. The 
Texas Constitution authorizes the state legislature to grant exemptions 
from the comprehensive taxation statutes. In turn, the legislature defines 
the extent to which schools are insulated from taxation. As in most 
states, Texas educational institutions have some latitude with respect 
to incidental noneducational uses of property. The legislature is not 
required, however, to maintain this tax advantage.”* Moreover, tax 
authorities are not required to interpret broadly the property tax ex- 
emption to the benefit of colleges and universities in times of fiscal 
crisis. 


C. Charter Tax Exemptions 


Specialized exemptions in institutional charters protect a few fortu- 
nate institutions from property taxation. A charter acts much like a 
contract between the chartering entity and the sovereign body. It does 
not give the entity an inherent right to conduct its business; rather, it 
is a privilege that the state may grant or withhold at its discretion.’® If 
the state grants a charter, it usually may not breach the charter’s 
provisions, including any provisions declaring the chartered entity free 
from public tax.7® 

The general rule that a state may not breach the provisions of a 
charter apparently extends to charters of colleges and universities. In 
Washington University v. Rouse,” the United States Supreme Court 
addressed an exemption contained in the charter of a Missouri insti- 
tution of higher education. A provision of the charter purported to 
exempt all the institution’s property from taxation. The Court concluded 
that, because no restraints on special tax exemptions” existed when 
the state granted the charter,” any subsequent attempt to tax the 





74. Unlike Texas, there are several states that constitutionally guarantee a property 
tax exemption to colleges and universities. In these states, of course, the legislature has 
no authority to eliminate an institution’s protection from taxation. See supra note 11. 

75. See Andover Savings Bank v. Commissioner, 387 Mass. 229, 439 N.E.2d 282, 
295 (1982). For purposes of this section, it is assumed that the sovereign body granting 
the charter is the state. 

76. See Home of Friendless v. Rouse, 75 U.S. (8 Wall.) 430, 435 (1869); Dartmouth 
College v. Woodward, 17 U.S. (4 Wheat.) 518, 650 (1819). 

77. 75 U.S. (8 Wall.) 439 (1869). 

78. Many state constitutions prohibit the granting of special privileges. See, e.g., Ga. 
Const. art. III, § 6; Ky. Const. § 59; Tex. Const. art. III, § 56. Additionally, some state 
constitutions and statutes permit subsequent alteration or repeal of charter grants. See 
infra notes 86-90 and accompanying text. 

79. The general rule is that corporations are creatures of the law, and the state laws 
in existence at the time of incorporation are as much a part of the charter as if the 
provisions of the law had been expressly written therein. See General Life Ins. Co. v. 
Commissioner, 137 F.2d 185, 188 (5th Cir. 1943); Ainsworth v. Southwestern Drug Corp., 
95 F.2d 172, 173 (5th Cir. 1938). Therefore, a law providing for state alteration or repeal 
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property would impair the obligation of the contract, thus violating 
article I, section 10 of the United States Constitution.® 

Similarly, in University v. People,*' Illinois attempted to tax parcels 
of land belonging to Northwestern University. The University’s charter 
provided that all of its property would be ‘‘forever free from taxation.’’®? 
At the time Illinois granted the charter, the Illinois Constitution au- 
thorized the general assembly to grant exemptions as necessary for 
‘‘school purposes.’’**? A subsequent version of the constitution limited 
exemptions to property ‘‘used exclusively for school purposes.’’** The 
Supreme Court determined that applying the later constitution would 
weaken the protections afforded by the charter, thus impairing the 
obligation of the contract.*® 

The Supreme Court decisions in Washington University v. Rouse and 
University v.. People have not been expressly overruled, and later 
decisions suggest that their conclusions remain valid.** Nonetheless, 
the general rule that a state may not breach a charter provision ex- 
empting a college or university from taxation is subject to a significant 
exception. If the state constitution or laws provide that charters are 
“‘subject to alteration, suspension, or repeal,’’ then the state properly 
may abrogate an institution’s specific tax exemption.®” While the states 





of charter grants is considered a part of the charter. See infra notes 86-90 and accom- 
panying text. However, in A.B. Frank Co. v. Latham, 145 Tex. 30, 193 S.W.2d 671 
(1946), the Texas Supreme Court indicated that subsequent legislative enactments super- 
sede any conflicting provisions in the corporate charter. 193 S.W.2d at 673-74. The court 
reasoned that the ‘‘right to regulate the corporation by the creating of sovereignty naturally 
follows the power of creation,’’ meaning that as a creature of the state, the corporation 
is subject to the requirements of future laws, even though conflicting with the corporate 
charter. Id. at 673. While this conclusion appears contrary to the decision of the United 
States Supreme Court in Washington University v. Rouse, it may still represent the 
direction courts ultimately will take on the viability of charter provisions that are 
inconsistent with legislative enactments. 

80. See Washington Univ. v. Rouse, 75 U.S. (8 Wall.) at 438. See also U.S. Const. 
art. I, § 10 (‘‘No state shall enter into any Treaty, Alliance, or Confederation; grant 
Letters of Marque and Reprisal; coin Money; emit Bills of Credit, make any thing, but 
gold and silver coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post 
facto law, or Law Impairing the Obligation of Contracts; or grant any title of nobility.’’ 
{emphasis added)}). 

81. 99 U.S. (9 Otto) 309 (1878). 

82. Id. at 319. 

83. Id. 

84. Id. at 320. 

85. Id. at 321. 

86. See Jetton v. University of the South, 208 U.S. 662 (1908); Chicago Theological 
Seminary v. Illinois, 188 U.S. 662 (1902); People ex rel. County Collector of Cook County 
v. Northwestern Univ., 51 Ill. 2d 131, 281 N.E.2d 334 (1972); Trustees of William Jewell 
College of Liberty v. Beavers, 171 S.W.2d 604 (Mo. 1943); Washington Univ. v. Baumann, 
108 S.W.2d 403 (Mo. 1937). 

87. See Seton Hall College v. Village of South Orange, 242 U.S. 100, 105-06, 37 S. 
Ct. 54, 55-56 (1916); City of Covington v. Kentucky, 173 U.S. 231, 241-42, 19 S. Ct. 383 
(1899). 
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have broad discretion in this area,®* typically the reservation of the 
right to repeal a tax exemption either must exist at the time the state 
granted the exemption® or must operate retrospectively.°° With these 
limitations on state reservation of the right to repeal, many charter 
exemptions remain effective. 

At one time, it appeared that the Supreme Court believed that statutes 
impairing contractual obligations should be upheld if they arguably 
advanced the economic welfare of the general public.*‘ Under this 
analysis, state alteration or repeal of a charter tax exemption might be 
permissible, regardless of the existence of a reservation provision. 
However, the Court since has rejected this reasoning.*? Absent a pro- 
vision that charters are subject to alteration or repeal, the contract 
clause apparently remains an effective shield against the impairment of 
charter tax exemptions.** 

The vast majority of colleges and universities do not have charters 
that expressly exempt all institutional property from taxation. These 





88. See Seton Hall College, 242 U.S. at 106, 37 S. Ct. at 56 (‘‘to all claims of contract 
exemption from taxation must be applied the well-settled rule that . . . all doubts which 
arise as to the intent to make such contract are to be resolved in favor of the state.’’). 

89. See Seton Hall College, 242 U.S. at 105-06, 37 S. Ct. at 55-56; City of Covington, 
173 U.S. at 241-42, 19 S. Ct. at 386-87. Essentially, the question whether a state may 
revoke a charter exemption is often resolved with reference to the intent of the parties 
at the time the charter was adopted. If the parties understood or should have understood 
the exemption as a revocable privilege because of existing legislation permitting repeal 
of charter provisions, the institution cannot later complain when the state revokes the 
privilege. 

90. See Trustees of William Jewell College, 171 S.W.2d at 609. 

91. See L. TRIBE, AMERICAN CONSTITUTIONAL LAw 619 (2d ed. 1988). See also East New 
York Sav. Bank v. Hahn, 326 U.S. 230, 232, 66 S. Ct. 69, 70 (1945); Veix v. Sixth Ward 
Bldg. & Loan Ass’n, 310 U.S. 32, 38, 60 S. Ct. 792, 794-95 (1940). 

92. See, e.g., United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 176-77, 101 
S. Ct. 453, 460-61 (1989); Allied Structural Steel v. Spannaus, 438 U.S. 234, 247, 98 S. 
Ct. 2716, 2723-24 (1978). Nonetheless, this area remains unsettled, and future pronounce- 
ments by the Supreme Court may cloud the picture. See Keystone Bituminous Coal Ass’n 
v. DeBenedictis, 480 U.S. 470, 505-07, 107 S. Ct. 1232, 1252-53 (1987). 

93. Although probably protected by the Contract Clause, an argument might still be 
made that charter tax exemptions violate equal protection under the Fourteenth Amend- 
ment of the United States Constitution, since other colleges and universities do not have 
similar exemptions. This argument is tenuous. The United States Supreme Court has 
determined that although a state tax law discriminates in favor of a certain class, the 
taxation is legitimate under the fourteenth amendment ‘‘if the discrimination is founded 
upon a reasonable distinction, or difference in state policy not in conflict with the Federal 
Constitution. Kahn v. Shevin, 416 U.S. 351, 355, 94 S. Ct. 1734, 1737 (1974). The 
‘“‘reasonable distinction’’ justifying charter tax exemptions was explained in People ex 
rel. County Collector of Cook County v. Northwestern Univ., 51 Ill. 2d 131, 281 N.E.2d 
334 (1972), which noted that when charter tax exemptions were common, schools of 
higher learning were scarce. ‘“The purpose of the tax exemptions was, of course, to bring 
about the donation of money or property to the institutions.’’ 281 N.E.2d at 336. The 
state legislatures do not violate equal protection by refusing to exempt from taxation 
newly incorporated universities, the multiplication of which might burden other state 
programs. See United States v. Maryland Savings-Share Ins. Corp., 400 U.S. 4, 6-7, 91 
S. Ct. 16, 17-18 (1970). 
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institutions depend upon statutory exemptions to shield them from 
taxation. Under such exemptions, educational institutions must dem- 
onstrate that their facilities are used for educational purposes. 


II. EDUCATIONAL AND NONEDUCATIONAL USES OF CAMPUS PROPERTY 


States agree that clearly noneducational uses of school property 
destroy the property-tax exemption, irrespective of the differing types 
of exemptions. In the majority of situations, the states would reach 
similar conclusions as to the availability of tax exemptions, even though 
the states interpret their statutes with varying degrees of strictness. The 
states disagree only in situations in which the property has some 
ostensible, but indirect, educational use. States typically resolve cases 
not on the basis of a strict interpretation of their statutes—although 
that may be a factor—but on the degree to which the use furthers 
educational purposes. 

Two cases involving the exemption of property used in a printing 
department illustrate this requirement. In District of Columbia v. Cath- 
olic Education Press,*° the District of Columbia Circuit granted a tax 
exemption because the press was an integral part of the educational 
mission of the Catholic University of America.** In Princeton University 
Press v. Borough of Princeton,®’ however, the New Jersey Supreme 
Court denied the tax exemption, noting that the University press un- 
dertook work for organizations other than Princeton, with the intent of 
making a profit. The court concluded that ‘‘the printing takes on the 
nature of a commercial enterprise and, therefore, ... cannot be said 
... [to be] exclusively used for the statutory purpose.’’** Under the 
analysis used by the New Jersey Supreme Court, the more an institution 
operates its press as a commercial endeavor, the less likely the press 
merits a tax exemption. This interpretation of the ‘‘exclusive-use’’ 
requirement is not unreasonable, and accounts for the difference be- 
tween the conclusions of the New Jersey Supreme Court and the District 
of Columbia Circuit. 

Another interesting series of cases involves property used as living 
quarters by personnel. Like in the cases involving printing presses, the 
availability of a tax exemption depends largely on whether the resid- 





94. Although some courts have indicated that the property use must be necessary to 
the institution’s educational function, the majority of courts have found it sufficient that 
the use merely advances the educational program. For example, while observatories and 
recreational facilities are not ‘‘institutionally necessary,’’ they are still tax-exempt, because 
they add to the institution’s educational atmosphere. See supra notes 18-24 and accom- 
panying text. 

95. 199 F.2d 176 (D.C. Cir. 1952). See also Commonwealth ex rel. Ferriell v. Berea 
College, 149 Ky. 95, 147 S.W. 929 (1912). 

96. See 199 F.2d at 178-79. 

97. 35 N.J. 209, 172 A.2d 420 (1961). 

98. 172 A.2d at 424. 
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ences advance educational goals. For example, in Order of St. Benedict 
v. Gordon,” the Supreme Court of Rhode Island noted that the school’s 
policy of providing guidance and supervision to its students demands 
‘“‘constant interaction between faculty and students.’’*° For this reason, 
the on-campus residences of faculty members were exempt. In Cook 
County Collector v. National College of Education, on the other hand,’ 
an appellate court in Illinois disallowed an exemption for the residence 
of a college president. Although the college introduced extensive evi- 
dence of ‘‘educational, fund raising, business, alumni and social’’ uses 
of the house, the court found that the educational purposes for which 
the president used the house were not sufficient to exempt the prop- 
erty.‘ The uses were primarily residential rather than primarily edu- 
cational.’ The college did not satisfy the court that the president’s 
residence was provided for a primarily educational purpose, such as to 
allow better interaction between students and faculty.’ 

For a faculty residence to qualify for tax exemption, Pennsylvania 
courts require that ‘‘the majority of events for which the residence [is] 
utilized b[ear] a direct relationship to the proper functioning of the 
[university] and serve its aims and objectives.’’** This test reflects the 
conclusion of most states that the residence must advance the educa- 
tional purposes and goals of the institution. If the institution uses the 
residence solely for housing personnel, it does not qualify for tax 
exemption. Under the Pennsylvania test, a residence qualifies for ex- 
emption if the college or university demonstrates that it requires the 
residence in order to pursue legitimate institutional goals: to allow the 
residents to oversee the security of the premises; to permit the resident 
faculty to interact with students; or to allow resident maintenance 
workers proximity to facilities requiring immediate repair. 





99. 417 A.2d 881 (R.I. 1980). See also Church Divinity School v. County of Alameda, 
152 Cal. App. 2d 496, 314 P.2d 209 (1957); Walden v. Berkeley Preparatory School Inc., 
337 So.2d 1029 (Fla. Dist. Ct. App. 1976); Kansas Wesleyan Univ. v. Board of Comm'rs, 
120 Kan. 496, 243 P. 1055 (1926); Doane College v. County of Saline, 173 Neb. 8, 112 
N.W.2d 248 (1961); Miami Valley School v. Kinney, 69 Ohio St. 2d 134, 431 N.E.2d 
335 (1982); Red v. Morris, 72 Tex. 554, 10 S.W. 681 (1889). 

100. 417 A.2d at 886. 

101. 41 Ill. App. 3d 633, 354 N.E.2d 507 (1976). 

102. Witnesses for the National College of Education testified that the residence had 
been used for numerous functions, including an annual alumni tea, receptions for retiring 
faculty members and cocktail parties for large contributors. 354 N.E.2d at 508. However, 
the court concluded that these activities were ‘‘only incidentally school related and .. . 
not sufficient to transform the primary character and function of the house into other 
than that of a personal residence.’’ Id. at 510. 

103. See 354 N.E.2d at 510. 

104. See also New Canaan County School, Inc. v. New Canaan, 138 Conn. 347, 84 
A.2d 691 (1951); Re Appeal of Shipley School from Decision of Bd. of Assessment 
Appeals, 76 Pa. Cmwlth. 635, 464 A.2d 692 (1983); Tusculum College v. State Bd. of 
Equalization, 600 S.W.2d 739 (Tenn. Ct. App. 1980). 

105. Compare Appeal of Univ. of Pittsburgh, 407 Pa. 416, 180 A.2d 760 (1962) with 
In re Albright College, 213 Pa. Super 478, 249 A.2d 833 (1968). 
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Based on the reasoning that educational uses include activities which 
advance the educational purposes and goals of the institution, state 
courts typically grant tax exemptions to dining facilities located on the 
institution’s property. In an early New York case, People ex rel. 
Board of Trustees of Mt. Pleasant Academy v. Mezger,’”’ the court 
noted that dining halls are ‘‘part of the academy foundation’’ and are 
‘“‘exclusively used for the school life.’’°* Courts similarly allow tax 
exemptions for university bookstores, because they are a necessary 
component of the. educational function.’ Tax exemptions probably 
should not be granted for dining facilities or bookstores which make a 
substantial profit, because the university uses such facilities primarily 
to enhance revenue, rather than for educational purposes.'?? Nonethe- 
less, tax exemptions are available for dining halls or bookstores which 
provide incidental income to the university.’ 

Athletic facilities owned by educational institutions generally are 
exempt, because institutions use them for physical education. Facilities 
far in excess of those needed by the institution to provide physical 
education may be taxable.’? In Trustees of Rutgers University v. Pis- 
cataway Township,*** a New Jersey court denied a property-tax exemp- 
tion for a college football stadium because its seating capacity exceeded 
ten times the size of the student body.'* 

As with bookstores, athletic facilities may be taxable if they generate 
much more than incidental revenue for the university through concerts, 
political fund-raisers, and other noneducational events. In Syracuse 





106. See, e.g., People ex rel. Hesterman v. North Cent. College, 336 Ill. 263, 168 N.E. 
269 (1929); St. Paul’s School v. Concord, 117 N.H. 243, 372 A.2d 269 (1977); Blair 
Academy v. Township of Blairstown, 95 N.J. Super. 583, 232 A.2d 178 (1967); Re 
Syracuse Univ., 124 Misc. 788, 209 N.Y.S. 329, aff'd, 214 A.D. 375, 212 N.Y.S. 253 
(1925). 

107. 98 A.D. 237, 90 N.Y.S. 488, aff’d, 181 N.Y. 511, 73 N.E. 1130 (1904). 

108. 90 N.Y.S. at 489. 

109. See, e.g., Commonwealth ex rel. Ferriell v. Berea College, 149 Ky. 95, 147 S.W. 
929 (1912); Ohio N. Univ. v. Tax Comm’r, 21 Ohio App. 2d 113, 255 N.E.2d 297 (1970); 
In re Faculty-Student Ass’n v. Sharkey, 35 A.D.2d 161, 316 N.Y.S.2d 698 (1970), aff'd, 
29 N.Y.2d 621, 324 N.Y.S.2d 411, 273 N.E.2d 139 (1971). Cf. City of Ann Arbor v. The 
Univ. Cellar, Inc., 401 Mich. 279, 258 N.W.2d 1 (1977) (noting that the availability of 
an exemption depends upon the degree of control retained over the bookstore by the 
university). Note that a bookstore operated by a lessee of the premises may be subject to 
taxation, even though the bookstore advances the educational purposes of the institution. 
See infra note 125 and accompanying text. 

110. See supra note 29 and accompanying text. The determination of what constitutes 
“‘substantial profit’ is a question of fact. 

111. See People ex rel. Goodman v. University of Ill. Found., 388 Ill. 363, 58 N.E.2d 
33 (1944). 

112. See Trustees of Rutgers Univ. v. Piscataway Township, 134 N.J.L. 85, 46 A.2d 
56 (1946). Where facilities greatly exceed need, the university appears to use the facilities 
primarily to generate revenue, rather than for educational purposes. {se supra note 110 
and accompanying text. 

113. 134 N.J.L. 85, 46 A.2d 56 (1946). 

114. See id. 








1990] PROPERTY TAXATION OF COLLEGES AND UNIVERSITIES 641 


University v. City of Syracuse,’** a New York court held that the state 
could require the University to furnish its financial records for the 
Carrierdome, a multi-purpose stadium.'’* The city sought to prove that 
the dome was not used exclusively for educational purposes. The court 
implied in dicta that commercial ventures open to the public, such as 
rock concerts and professional sports events, subject the facility to 
taxation.'?” 

Power plants located upon school property for the purpose of sup- 
plying campus buildings with electricity are exempt from property 
taxation, because providing power advances an institution’s educational 
function."* If the power plant provides electricity to the community, 
in addition to the campus, the plant no longer is used exclusively for 
educational purposes, and is subject to taxation.’® 

On-campus advertising is another use of campus property which may 
cause property to be taxed. This activity is particularly troublesome 
because universities derive substantial revenue by allowing outsiders 
to advertise on campus. In contrast to dining halls or laundries, which 
institutions provide for the benefit of students, advertising does not 
further an institution’s educational mission other than by providing 
income, which is not an educational purpose under property-tax ex- 
emption statutes.'2° Courts reasonably may find that the use of university 
property for on-campus advertising subjects the property to taxation. 
Such was the case in Evangelical Covenant Church of America v. City 
of Nome,’?? which involved a charitable organization rather than an 
educational institution. The Alaska Supreme Court held that radio- 
station advertising did not constitute a tax-exempt purpose. Refusing 
to grant tax-exempt status to a church-affiliated radio station which 
actively engaged in the sale of commercial radio time,’?? the court 
suggested that the property is not exempt if nonexempt parties use it 
at all for private business purposes.'?° 

Many universities allow merchants and businesses to sell their wares 
and publications on campus. This use of university property does not 





115. 92 A.D.2d 46, 459 N.Y.S.2d 645, appeal dismissed, 59 N.Y.2d 668, 463 N.Y.S.2d 
436, 450 N.E.2d 242 (1983). 

116. See 459 N.Y.S.2d at 648. 

117. Id. (‘‘... the measure of the property’s tax status is whether the nature of its 
primary activities is consistent with an exempt purpose.’’). 

118. See St. Paul’s School v. City of Concord, 117 N.H. 243, 372 A.2d 269 (1977). 

119. See Commonwealth v. Smallwood Memorial Inst., 124 Va. 142, 97 S.E. 805 
(1919). 

120. See supra note 29 and accompanying text. 

121. 394 P.2d 882 (Alaska 1964). 

122. Id. at 884. It is irrelevant that the proceeds from such use might be used to 
support tax-exempt activities. The important consideration is the actual use of the 
property, rather than the use of the income off the property. See Hilger v. Harding 
College, 231 Ark. 686, 331 S.W.2d 851 (1960). But see Op. Fla. Att’y Gen. 226 (1950) 
(concluding that a radio station operated by an educational institution in part for 
commercial purposes was exempt). 

123. 394 P.2d at 882-83. 
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advance educational purposes if the items sold are not educational or 
reasonably related to students’ needs. In Evangelical Covenant Church, 
the Alaska Supreme Court reasoned that the use of university property 
by outsiders for their private business purposes endangers the institu- 
tion’s property-tax exemption.’ Consequently, although it may be a 
gesture of community goodwill to allow merchants to sell magazine 
subscriptions and cosmetics on campus, universities risk heavy ad 
valorem taxation by allowing such noneducational uses. 

The threat of taxation from innocuous activities such as advertising 
and the use of campus property by community enterprises understand- 
ably frustrates educational institutions. Although these property uses 
are not exclusively—or even primarily—for educational purposes, they 
do not create an unfair competitive advantage, militating against un- 
restricted tax exemption. Indeed, these uses benefit community busi- 
nesses, rather than placing them at a competitive disadvantage. As a 
practical matter, however, courts must draw the line regarding taxable 
uses. While ‘‘exclusive-use’’ statutes require courts to conduct trouble- 
some fact-finding, the ‘‘exclusive-use’’ test is easier to apply than a 
test which balances the desirability of certain property uses against 
their detrimental impact. 

The states vary, under their exclusive-use statutes, on whether prop- 
erty leased by a university is tax-exempt. Property leased to a corpo- 
ration is sometimes taxable against the lessee, even if the lessee uses 
the property for purposes which might advance the lessor university’s 
educational goal.'*5 In such a situation, the lessee corporation lists the 
property as real estate. The corporation is subject to taxation, and may 
not assert the property-tax exemption that educational institutions en- 
joy.’ In the vast majority of states, however, the lessor university 
independently is subject to property taxation despite the existence of a 
lease arrangement.’?’ 





124. See 394 P.2d at 884. 

125. See Stevens v. Rosewell, 120 Ill. App. 187, 523 N.E.2d 1098, 1101 (1988). 
Obviously, the extent to which a lessee is subject to property taxation depends upon the 
dynamics of the various state statutes. See, e.g., ILL. Rev. Stat. Ch. 120, para. 507 (Supp. 
1989) (‘‘[W]hen real estate which is exempt from taxation is leased to another whose 
property is not exempt, and the leasing of which does not make the real estate taxable, 
the leasehold estate and the appurtenances shall be listed as the property of the lessee 
thereof .. .’’). Mp. Tax-Prop. CopE ANN. § 6-102 (1986) (subjecting to property taxation 
the interests of a tenant, under a 99-year lease, the interests of a tenant in a perpetually 
renewable lease, and the interests of a mortgagor or grantor under a deed of trust); WASH. 
REv. Cope § 84.36.050 (Supp. 1989) (‘‘If the property is leased, the benefit of the 
exemption shall inure to the user.’’); see also supra note 122. 

126. See Stevens v. Rosewell, 120 Ill. App. 1287, 523 N.E.2d 1098, 1101 (1988). Cf. 
B.D.T., Inc. v. Moore, 260 Ark. 581, 543 S.W.2d 220 (1976) (barring from exemption 
property leased from exempt public entity to private corporation); City of Beaumont v. 
Fertitta, 415 S.W.2d 902 (Tex. 1967) (same). 

127. See Stevens, 523 N.E.2d at 1101; see also Park Square Garage, Inc. v. New York 
Univ., 27 A.D.2d 460, 280 N.Y.S.2d 1 (1967); cf. B.D.T., Inc. v. Moore, 260 Ark. 581, 








1990] PROPERTY TAXATION OF COLLEGES AND UNIVERSITIES 643 


The states are not in disagreement concerning tax exemptions for 
licenses. A license agreement, which merely gives another the right to 
use property, generally will not create a taxable interest in real property. 
A corporation that licenses to use campus property thus is not subject 
to taxation. If the corporation’s use of the property is not related to the 
institution’s educational function, however, the university may be sub- 
ject to taxation.’2® Courts determine whether an agreement is a lease or 
a license by examining the legal effect of its provisions, rather than by 
examining its language.” 

These examples are not exhaustive, and merely demonstrate the 
analysis employed by a majority of state courts in determining whether 
to allow a property-tax exemption for a college or university. Clearly 
noneducational uses of property endanger an institution’s tax exemp- 
tion, either for all or a portion of property, depending upon the court’s 
interpretation of the exemption statute. 


III. MEANS OF REDUCING PROPERTY-TAX EXPOSURE 


Although state courts generally interpret their tax-exemption statutes 
leniently, they agree that property which is not used primarily for 
educational purposes is not tax exempt. Property uses that are institu- 
tionally unnecessary or fail to advance the educational functions of the 
institution thus are subject to taxation. Currently, local taxing author- 
ities do not rigorously challenge the tax exemptions of colleges and 
universities. Nonetheless, when authorities realize that institutions of 
higher education are not immune from ad valorem or property taxation, 
they will pursue more tax actions against colleges and universities. 
Institutions should prepare for this eventuality, thereby reducing their 
tax exposure. 


A. Eliminating or Recharacterizing Noneducational Uses of Campus 
Property 


Colleges and universities permit campus property to be used in many 
ways that are not exclusively or primarily for educational purposes: 
usage for advertising, usage by off-campus businesses, and usage for 





543 S.W.2d 220 (1976) (barring from exemption property leased from exempt public 
entity to private corporation); Iron County v. State Tax Comm’n, 437 S.W.2d 665 (Mo. 
1978) (same). See also Tusculum College v. State Bd. of Equalization, 600 S.W.2d 739, 
742 (Tenn. App. 1980) (‘‘The receipt of rent undoubtedly disentitled a property owner 
to exemption.’’). Several state statutes specifically impose liability upon the property 
owner for taxation resulting from the non-exclusive uses of lessees. As an example of 
’ the various statutes of this nature, see ALA. Cope § 40-9-1 (Supp. 1989); TENN. CODE 
ANN. § 67-5-201 (1983 & Supp. 1988); TEx. CopE ANN. § 32.07 (Vernon 1982). 

128. See Stevens, 523 N.E.2d at 1101. Cf. State Bd. of Tax Comm’rs v. Wright, 139 
Ind. App. 370, 215 N.E.2d 57, 63 (1966). 

129. See Stevens, 523 N.E.2d at 1101. See G. THompsON, COMMENTARIES ON THE MODERN 
LAW OF REAL PROPERTY § 223 (1980). 
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more than an incidental profit.**° Many of these uses support legitimate 
institutional concerns, such as promoting goodwill in the community 
and raising endowment funds. Good intentions, however, do not in- 
sulate colleges and universities from taxes. 

The initial response of a higher education institution faced with 
property taxation might be to eliminate risky noneducational uses of 
campus property. Eliminating such uses may be the only way to avoid 
taxation. But the institution may choose to risk taxation if the desira- 
bility of maintaining the property use exceeds the potential cost to the 
institution. 

If an institution continues to permit a questionable use of campus 
property, it should take every opportunity to categorize the use as 
institutionally-necessary or as advancing educational functions. While 
courts may reject a purported purpose, an institution advances its 
argument for tax exemption by using campus publications and legal 
instruments to outline its educational purposes. For example, a license 
agreement that permits a local newspaper to set up vending machines 
on campus should reflect the educational values advanced by allowing 
students convenient access to news of world events.** 

As a practical matter, even the most tax-conscious colleges and 
universities cannot eliminate all questionable uses of campus prop- 
erty.'*? If the use may be justified on any level as having an educational 
purpose, however, institutions may convince the authorities that the 
use falls within the scope of uses permitted by tax-exemption statutes.1** 
Colleges and universities with the documentation to support their 
claims will be in a much better position to assert complete exemption 
from property taxation. 


B. Eliminating Unrelated Business Income 


Nonprofit corporations, which include educational institutions, are 
exempt from federal income taxation under section 501 of the Internal 
Revenue Code. If nonprofit corporations primarily engage in nonex- 





130. See supra notes 94-124 and accompanying text. 

131. A party that licenses to use campus property is not subject to property taxation, 
but the university may be vulnerable to taxation if the licensee’s use of campus property 
is not related to the university’s educational function. See Stevens v. Rosewell, «.20 Ill. 
App. 187, 523 N.E.2d 1098 (1988). Generally, the use of university property by cutsiders 
for their private business purposes engenders property taxation. See Evangelicai Covenant 
Church of America v. City of Nome, 394 P.2d 882 (Alaska 1964). Consequently, the 
taxing authorities easily may conclude that the newspaper vending machines are not 
exclusively for educational purposes, notwithstanding their characterization by the uni- 
versity. However, at least a tenable argument exists that newspapers have an intrinsic 
educational worth which justifies their sale on school property. This may be enough to 
convince the authorities not to levy taxes. 

132. Although the more questionable uses that are eliminated, the less likely it is that 
taxing authorities will impose property taxes. 

133. See supra notes 16-44 and accompanying text. 

134. LR.C. § 501(c)(3) (Supp. V 1987). 
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empt activities, they risk losing this tax exemption.'** Otherwise, the 
Code does not prohibit commercial activity by nonprofit corporations, 
meaning that such corporations have an advantage over competitors 
that have no income-tax exemption. In order to alleviate what small 
businesses have termed ‘‘unfair competition,’’’** Congress created the 
unrelated business income tax, first imposed in 1950.*%” 

The Unrelated Business Income Tax (UBIT) is levied on the gross 
income of a nonprofit corporation derived from a ‘‘trade or business’’'* 
which is ‘‘regularly carried on’’**? and which is ‘‘not substantially 
related (aside from the need of such organization for income for funds 
or the use it makes of the profit derived) to the exercise or performance 
by such organization of its charitable, educational, or other purpose of 
function constituting the basis for its exemption ... .’’'*° 

Generally, any unrelated income-producing activities giving rise to 
UBIT also will constitute a noneducational use of property, endangering 
a university’s property-tax exemption. A payment of unrelated business 
income tax concomitantly may be viewed as an admission of nonedu- 
cational use, but this view is not valid. Although property tax and 
UBIT overlap, each tax is applied in a different manner: the UBIT 
focuses on income from on-campus activities; the property tax depends 





135. TREAS. REG. § 1.501(c)(3) - 1(c)(1) (1987). 

136. See S. Rep. No. 2375, 81st Cong., 2d Sess. 28-29 (1950) (‘‘The problem at which 
the tax on unrelated business income is directed is primarily that of unfair competition.’’). 
The U.S. Small Business Administration continues to maintain that nonprofit corporations 
hold an unfair competitive advantage over for-profit entities, notwithstanding the unre- 
lated business income tax. According to the administration, the ‘‘law’’ has failed to 
fulfill its intended purpose because it ‘‘contains numerous legal ambiguities and overly 
broad exceptions.’’ U.S. SMALL BUSINESS ADMINISTRATION, UNFAIR COMPETITION BY NONPROFIT 
ORGANIZATIONS WITH SMALL BUSINESS: AN ISSUE FOR THE 1980s 28 (3d ed. 1984). The primary 
concerns are that Congress has inadequately defined unrelated business income and that 
the Internal Revenue Service has failed to thoroughly scrutinize the commercial activities 
of nonprofit corporations. Id. at 31. As a result of lobbying on behalf of small businesses, 
this area is likely to undergo significant change in the near future. 

137. For a much more extensive treatment of the unrelated business income tax rules 
than is possible here, see B. Hopkins, THE LAw OF TAX-EXEMPT ORGANIZATIONS 702-809 
(5th ed. 1987); Niccolls, Nave & Olswang, Unrelated Business Income Tax and Unfair 
Competition: Current Status of the Law, 15 J.C.U.L. 249 (1989). 

138. I.R.C. § 513(a) (Supp. V 1987). The treasury regulations define ‘‘trade or business”’ 
generally to include ‘‘any activity carried on for the production of income from the sale 
of goods or performance of services.’’ TREAS. REG. § 1.5151(b) (1987). 

139. I.R.C. § 512(a) (Supp. V 1987). In determining whether a trade or business is 
‘‘regularly carried on,’’ the treasury regulations instruct that ‘‘regard must be had to the 
frequency and continuity with which the activities productive of the income are conducted 
and the manner in which they are pursued.’’ TrEAs. REG. § 1.513-1(c) (1987). An income- 
producing activity of a nonprofit corporation will not be treated as producing unrelated 
business income if the activity occurs on a sporadic or irregular basis. Id. 

140. I.R.C. § 513(a) (Supp. IV 1986). The regulations provide that a trade or business 
is ‘‘substantially related’’ to tax-exempt purposes only if the conduct of the business 
activity has a substantial ‘‘causal relationship’’ to the achievement of an exempt purpose. 
TREAS. REG. § 1.513-1(d)(2) (1987). 
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upon the use of university property.’*? A bookstore thus qualifies for 
property-tax exemption because it is institutionally-necessary.'** Certain 
bookstore sales, however, that are not substantially related to the univ- 
ersity’s educational function or provided for the convenience of students 
are subject to the UBIT.'* 

Although the two taxes are separate, officials of an educational 
institution should remember that any activity unrelated to educational 
purposes, whether or not producing income subject to federal taxation, 
indicates noneducational use, engendering possible property taxation. 
Even if the activity arguably advances the institution’s educational 
functions, the admission that an activity is unrelated may cause local 
taxing authorities to question the institution’s property-tax exemption, 
perhaps occasioning expensive litigation. Consequently, a higher edu- 
cational institution should consider eliminating unrelated business ac- 
tivities as well as unrelated property uses.'** 


C. Consolidating Noneducational Uses of Campus Property 


If a higher educational institution is unwilling or unable to eliminate 
property uses unrelated to the institution’s exempt purposes, it instead 





141. Cf. NRA Special Contribution Fund v. Board of County Comm'rs, 92 N.M. 541, 
591 P.2d 672, 680 (1978) (‘‘merely because plaintiff is exempt from federal income tax 
under § 501(c)(3) of the Internal Revenue Code has no applicability to its claim that its 
property ... is tax-exempt as used for educational purposes.’’); Experiment in Inter- 
Living v. Town of Brattleboro, 127 Vt. 41, 238 A.2d 782 (1968). 

142. See supra notes 109-11 and accompanying text. 

143. The unrelated business income tax rules are somewhat complicated in situations 
involving sales by university bookstores. The Internal Revenue Service generally employs 
a fragmentation rule: the income from sales that constitute unrelated activity is taxable, 
while the remaining sales income is exempt. See B. Hopkins, supra note 137, at 735. 
Most of the items typically found in a university bookstore are exempt because they are 
substantially related to the institution’s educational purpose. These items inciude books, 
supplies and related accessories. Other items which qualify for exemption include those 
provided primarily for the convenience of students. See I.R.C. § 513(a)(2) (Supp. V 1987). 
The convenience doctrine allows universities to sell specialty items embossed with the 
school name or logo and items with a limited useful life free from tax. 

The underlying policy of preventing unfair competition limits the availability of 
exemption. See Current Problems and Planning in Unrelated Business Income, 3 LEX 
CoL.teci 1, 4 (1980). Thus, the Service has determined that bookstore sales of goods 
having a life of greater than a year are taxable. See Priv. Ltr. Rul. 8,025,222. But see 
I.R.C. § 6110(j)(3) (Supp. V 1987) (noting that private letter rulings are intended only to 
provide guidance as to the probable service position on tax matters, and are not to be 
used or cited as precedent). Further, all bookstore items that are neither substantially 
related to an educational purpose nor primarily provided for the convenience of students 
produce taxable income on their sale. These items include clothing, plants, and watches. 
See Priv. Ltr. Ruls. 8,025,222; 8,004,010. 

144. Previously discussed principles still apply, meaning that if an arguably unrelated 
activity is particularly important to the institution, the institution should take every 
opportunity to categorize the activity as substantially related to the institution’s educa- 
tional purposes. See supra notes 131-33 and accompanying text. Nonetheless, the insti- 
tution must remember that income-producing activities may possibly endanger its property 
tax exemptions, as well as risk income taxation. 
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may consolidate these uses in one area of campus, such as the student 
union building. Most states have modernized their property-tax provi- 
sions to disallow exemptions only for the portion of the institutional 
property used for nonexempt purposes.'*® As a result, if a university 
restricts noneducational uses to a particular area, it will reduce the 
property-tax exposure of the university as a whole. 

In states that continue to follow the traditional rule that any nonex- 
empt use of the institution’s property destroys the exemption for the 
entire institution,'** colleges and universities certainly should consider 
placing their stadiums and special events centers under separate cor- 
porations.'*” Although athletic facilities generally are exempt, they often 
are used in ways that do not necessarily facilitate physical education.’ 
The removal of these athletic facilities from the central university body 
may limit resulting taxation if courts deem the facilities to have ‘‘non- 
educational uses.’’ 

Property taxation is not necessarily undesirable, if the noneducational 
uses that engender such taxation produce comparatively greater bene- 
fits. The university that voluntarily risks property taxation, however, 
should minimize that risk. In many cases, this is best accomplished by 
consolidating noneducational uses on a particular portion of campus, 
leaving the remainder of the campus protected by the applicable state 
property-tax exemption. 


CONCLUSION 


To date, local taxing authorities have not rigorously taxed university 
property not used for institutionally-necessary purposes, although the 
courts have indicated that property uses which fail to advance the 
educational functions of the institution are subject to taxation. Univer- 
sities which seek to avoid any taxable use of property should closely 
examine all campus activities, and discontinue any activity which does 





145. See supra notes 39-40 and accompanying text. 

146. See supra note 38 and accompany text. 

147. The procedure by which this is accomplished is beyond the scope of this Article, 
but it certainly appears that such separate incorporation could be accomplished under 
the provisions of the various state statutes governing incorporation of nonprofit corpo- 
rations. See, e.g., KAN. STAT. ANN. § 17-6002 (1988); Tex. Rev. Civ. STAT. ANN. arts. 
1396-1.01 to 11.01 (Vernon 1980 & Supp. 1989). 

148. See Syracuse Univ. v. City of Syracuse, 459 N.Y.S.2d at 647 (‘‘If the activities 
described in the logs submitted by the University such as athletic practice, intercollegiate 
games, commencement ceremonies, etc., were the only type of use with which we were 
concerned, there would be little problem in finding that those uses are ‘reasonably 
incidental’ to the University’s educational purposes.’’ However, records ‘‘reveal that the 
Dome has been used for a number of commercial activities. The City alleges, for example, 
that since the tax date in question, there have been two rock concerts by the Rolling 
Stones which drew 90,000 people and that ticket sales amounted to well over a million 
dollars. Before the facility can qualify for a tax exemption, it must be determined that 
the primary purpose for which it is used is educational or reasonably incidental thereto 
and that it is not being used as a guise for profit-making operations.’’). 
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not have the primary purpose of furthering educational functions. 
Certain activities may have the indirect effect of enhancing educational 
purposes, but these activities still might render the institution subject 
to taxation if their primary purpose is revenue or the convenience of 
students. 

The risk that a ‘‘borderline’’ use of school property will create 
taxation is minimal. The risk nonetheless exists, and given the large 
amounts of tax that may result, a college or university should decide 
as a matter of policy whether to accept the risk or to abandon all 
questionable uses of property. 











CASE COMMENT 


Alabama Student Party v. Student 
Government Association of the 
University of Alabama: The First 
Amendment and Student-Government 
Election Campaign Speech in Public 
Universities 


INTRODUCTION 


In Alabama Student Party v. Student Government Association of the 
University of Alabama,’ the Eleventh Circuit considered a first-amend- 
ment challenge to regulations restricting campaign speech and literature 
distribution prior to the election of student-government officers at the 
University of Alabama.? The court upheld the regulations out of ‘‘def- 
erence to school officials who seek to reasonably regulate speech and 
campus activities in furtherance of the school’s educational mission”’ 
and to ‘‘minimize the disruptive effect of campus electioneering.’’? No 
actual showing of any likelihood of ‘‘disruptive effect’’ was required.‘ 

Focusing on the relationship between the court’s reasoning and the 
precedents cited in Alabama Student Party, this Case Comment suggests 
that Alabama Student Party does not provide reliable guidance in 
dealing with first-amendment challenges to regulation of student activ- 
ities. Part I of this Case Comment analyzes and criticizes the court’s 
four main rationales for its holding, as well as an additional rationale 
suggested but not developed by the court. Part II examines public- 
forum analysis,° the analytical method employed by the dissent® but 
specifically rejected by the majority’ in Alabama Student Party. Part 
III presents recommendations for college and university attorneys com- 





. 867 F.2d 1344 (11th Cir. 1989). 
. Id. at 1345. 
. Id. at 1347. 
. Id. at 1345-47. 
5. See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 103 S. Ct. 
948 (1983). 
6. Alabama Student Party, 867 F.2d at 1349-50, 1352-54 (Tjoflat, J., dissenting). 
7. Id. at 1345. 
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mitted to upholding students’ first-amendment rights while preventing 
disruption of educational functions. 


FACTS 


A group of students at the University of Alabama formed a political 
organization called the Alabama Student Party. Several of the Student 
Party’s members ran for elective office in the University’s Student 
Government Association (SGA), an organization composed of all full- 
time students registered at the University and financed by a mandatory 
student activity fee.* The SGA’s election regulations prohibited distri- 
bution of campaign literature on the day of the election and at all other 
times except the three days immediately before the election,® limited 
distribution of campaign literature on and off campus to specified 
areas,’° and restricted the times of debates and open forums on election 
topics to the week of the election.‘ The Student Party and several 
individual students, challenging these regulations as unduly restricting 
their first-amendment right to free speech, brought suit for declaratory 
and injunctive relief to prevent the SGA and the University from 
enforcing the regulations. '” 

After determining that the SGA was a ‘‘state actor subject to the same 
constitutional restrictions as the University itself,’’** the district court 
denied the relief sought. Applying the public-forum analytical frame- 
work of Perry Education Association v. Perry Local Educators’ Asso- 
ciation,’* the court held that ‘‘the challenged regulations met the 
reasonableness standard used to measure the constitutionality of speech 
restrictions in a non-public forum.’’** Although ‘‘rather narrow and 
limiting,’’ the court held, the regulations were neither ‘“‘unreasonable’’ 
nor ‘‘arbitrary and capricious.’’** By imposing the regulations, the 
University ‘‘sought to minimize the disruptive effect of campus elec- 
tioneering,’’ and the district court found this to be a legitimate interest 
of the University.” 


HOLDING 


The Court of Appeals for the Eleventh Circuit affirmed the district 
court’s decision upholding the SGA regulations, but not on the same 





8. Id. at 1348 and n.1 (Tjoflat, J., dissenting). 
9. Id. at 1345. 
10. Id. at 1348 (Tjoflat, J., dissenting). 


12. Id. at 1349 (Tjoflat, J., dissenting). 

13. Id. at 1345. 

14. 460 U.S. 37, 103 S. Ct. 948 (1983). 

15. Alabama Student Party, 867 F.2d at 1345. 
16. Id. at 1347. 


17. Id. 
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grounds.’* The Court of Appeals agreed that a ‘‘reasonableness stan- 
dard’’ should apply to the challenged regulations, but effectively dis- 
pensed with the Perry analysis of speech settings as public or nonpublic 
forums.’? Noting that cases applying Perry in a school setting have 
involved ‘‘some student group . . . seeking access, or funding, or some 
similar treatment that other student groups are already receiving,’’ the 
court maintained that ‘‘[t]his analysis would more properly apply if the 
SGA [were] seeking access to the University campus for its elections. 
But that is not the case here.’’”° 

The proper analysis, according to the court, ‘‘centers on the level of 
control a university may exert over the school-related activities of its 
students.’’?* The court stated the issue under this analysis in highly 
general terms, namely, ‘‘whether it is unconstitutional for a university, 
which need not have a student government association at all, to regulate 
the manner in which the Association runs its elections.’’?? In upholding 
the SGA regulations as constitutional, the court repeatedly identified 
the ‘‘school-related’’ character of speech in student election campaigns 
as the decisive factor.2? Within the general category of school-related 
justifications for regulation of speech, the court presented several related 
rationales for its decision. These include: (1) the reasonableness stan- 
dard of Tinker v. Des Moines Independent Community School District;?* 
(2) the distinction between the first-amendment rights of public-school 


students and those of adults;?5 (3) the character of student government 
as a school-sponsored ‘‘supervised learning experience’’;?° and (4) the 
primacy of the school’s basic educational mission.”’ 





18. Id. at 1345. 

19. Id. In one passage, however, the court stated that ‘‘student government and the 
campaigns associated with it do not constitute a forum generally open to the public, or 
a segment of the public, for communicative purposes, but rather constitute a forum 
reserved for its intended purpose, a supervised learning experience for students interested 
in politics and government.”’ Id. at 1347. 

20. Id. at 1345. 

21. Id. at 1345-46 (emphasis added). 

22. Id. at 1346. Note that the court emphasized the University’s freedom not to have 
a student government at all. This suggests a distinct rationale for the court’s holding in 
addition to the rationales explicitly developed by the court. See Section E of this Part, 
infra. 

23. Id. at 1345-47. 

24. 393 U.S. 503, 89 S. Ct. 733 (1969), cited in Alabama Student Party, 867 F.2d at 
1346-47. 

25. See Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988), 
cited in Alabama Student Party, 867 F.2d at 1346-47; Bethel School Dist. No. 403 v. 
Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986), cited in Alabama Student Party, 867 F.2d 
at 1346. 

26. Alabama Student Party, 867 F.2d at 1346-47 (citing Hazelwood, 484 U.S. 260, 
108 S. Ct. 562 (1988)). 

27. See Hazelwood, 484 U.S. 260, 108 S. Ct. 562 (1988), cited in Alabama Student 
Party, 867 F.2d at 1346; Bethel, 478 U.S. 675, 106 S. Ct. 3159 (1986), cited in Alabama 
Student Party, 867 F.2d at 1346; Sellman v. Baruch College, 482 F. Supp. 475 (S.D.N.Y. 
1979), cited in Alabama Student Party, 867 F.2d at 1346. 
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I. SCHOOL-RELATED RATIONALES FOR THE CourT’s HOLDING 


A. The Tinker Reasonableness Standard: Applied or Defied? 


The United States Supreme Court has acknowledged that students 
and teachers do not ‘‘shed their constitutional rights to freedom of 
speech or expression at the schoolhouse gate.’’?® However, the Court 
has interpreted the first amendment’s guarantee of free speech to ‘‘per- 
mit reasonable regulation of speech-connected activities in carefully 
restricted circumstances.’’?° In higher-education cases, the Court has 
‘“‘recognize[d] a university’s right to exclude even First Amendment 
activities that violate reasonable campus rules or substantially interfere 
with the opportunity of other students to obtain an education.’’*° 

The word ‘‘reasonable’’ thus stands as the principal limit on state 
universities’ regulation of students’ expressive activities, and therefore 
as the primary protection for students’ acknowledged first-amendment 
rights on campus.*' If this requirement of reasonableness were minimal 
and undemanding, first-amendment protection on campus could be 
largely meaningless. However, when considering challenges to restric- 
tions on speech-connected activities in public educational institutions, 
the Supreme Court has employed much more than a minimal standard 
of reasonableness. The leading cases on this point are Tinker v. Des 
Moines Independent School District? and Healy v. James.** 

Alabama Student Party is factually similar to Tinker and Healy in 
one crucial respect: in each case, school officials attempted to defend 
restrictions on student activities against a first-amendment challenge 
by pointing to the need to prevent ‘‘disturbance’”’ or ‘‘disruption.’’** In 
both Tinker and Heaiy, the Supreme Court struck down those restric- 
tions as unreasonable.** Although the Eleventh Circuit distinguished 
Tinker in Alabama Student Party,** the court also purported to apply 
the Tinker standard of reasonableness.*” The factual contexts of the 





28. Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 506, 89 S. 
Ct. 733, 736 (1969). 

29. Id. at 513, 89 S. Ct. at 740, quoted in Alabama Student Party, 867 F.2d at 1346. 

30. Widmar v. Vincent, 454 U.S. 263, 277-78, 102 S. Ct. 269, 278 (1981) (citing 
Healy v. James, 408 U.S. 169, 188-89, 92 S. Ct. 2338, 2349-50 (1972)), quoted in Alabama 
Student Party, 867 F.2d at 1345. 

31. State universities face greater obstacles when they seek to limit speech-connected 
activities in a traditional or limited public forum. See Section B, infra. 

32. 393 U.S. 503, 89 S. Ct. 733 (1969). 

33. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

34. See Tinker, 393 U.S. at 508, 89 S. Ct. at 737; Healy, 408 U.S. at 179, 92 S. Ct. 
at 2345; Alabama Student Party, 867 F.2d at 1347. 

35. See Tinker, 393 U.S. at 509, 89 S. Ct. at 738; Healy, 408 U.S. at 190-91, 92 S. 
Ct. at 2351. 

36. Alabama Student Party, 867 F.2d at 1347. 

37. ‘‘Even in Tinker, upholding the right of three students to wear black armbands 
in protest of the Vietnam war, the Court made clear that this right existed only so long 
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Supreme Court’s holdings in Tinker and Healy are important in clari- 
fying that standard and in determining whether the court correctly 
applied it in Alabama Student Party. 

In Tinker, the Court held that high-school students’ first-amendment 
right to freedom of expression was violated by a school policy prohib- 
iting the wearing of black armbands in protest of the Vietnam war.** 
The school authorities had «uggested possible grounds for fear that 
allowing the armbands would lead to a disturbance,*® and the district 
court had found the armband policy reasonable because it was based 
on this fear.*° The Supreme Court reversed the district court’s conclu- 
sion on the grounds that, ‘‘in our system, undifferentiated fear or 
apprehension of disturbance is not enough to overcome the right to 
freedom of expression.’’*? The Court rejected the challenged policy 
because ‘‘there [was] no finding and no showing that engaging in the 
forbidden conduct would ‘materially and substantially interfere with 
the requirements of appropriate discipline in the operation of the school’ 
....’'4 To justify a regulation of speech-connected activities as rea- 
sonable, school authorities must be able to point to ‘‘facts which might 
reasonably have led [them] to forecast substantial disruption of or 
material interference with school activities.’’** 





as the students did not present a ’’material and substantial interference with schoolwork 
or discipline.‘‘ [citation omitted.] It is significant that the Court in Tinker also spoke in 
terms of ‘reasonableness.’ . . . [T]he Court noted that the record did not demonstrate that 
school authorities reasonably feared school disruption. [citation omitted.] Thus, the SGA 
tules ought to be assessed on the basis of their reasonableness as well.’’ Id. at 1346-47. 

38. Tinker, 393 U.S. at 514, 89 S. Ct. at 740. ‘‘[T]he wearing of an armband for the 
purpose of expressing certain views [was] the type of symbolic act that is within the 
Free Speech Clause of the First Amendment’”’ and was ‘“‘closely akin to ‘pure speech’ 
. .. entitled to comprehensive protection under the First Amendment.” Id. at 505, 89 S. 
Ct. at 736. 

39. Id. at 509 n.3, 89 S. Ct. at 738 n.3 (former student had been killed in Vietnam 
and his friends’ reaction to antiwar demonstration might be difficult to control; students 
said they would wear armbands of other colors in response to black armbands); Id. n.4 
(vehement debate in many localities over Vietnam war; wave of draft-card burning 
incidents protesting the war had swept the country). 

40. Id. at 508, 89 S. Ct. at 737. 

41. Id. 

42. Id. at 509, 89 S. Ct. at 738 (quoting Burnside v. Byars, 363 F.2d 744, 749 (5th 
Cir. 1966)). 

43. Id. at 514, 89 S. Ct. at 740. The Tinker Court’s application of this standard does 
not imply that schools may regulate speech-connected activities only when reasonably 
necessary to prevent such disruption. Reasonable regulations of the time, place, and 
manner of expressive activity are constitutionally permissible if they (1) are justified 
without reference to the content of the regulated speech, (2) are narrowly tailored to 
serve a significant governmental interest, and (3) leave open ample alternative channels 
for communication of the information. See, e.g., Clark v. Community for Creative Non- 
Violence, 468 U.S. 288, 293, 104 S. Ct. 3065, 3069 (1984). In Tinker, however, the 
armband policy discriminated not only on the basis of content, by singling out expression 
concerning the Vietnam war, but also on the basis of viewpoint, by prohibiting only an 
expression of opposition to the war. Tinker, 393 U.S. at 510-11, 89 S. Ct. at 738-39. 
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Healy applied the Tinker standard in a higher-education setting and 
strongly emphasized that first-amendment protections do not ‘‘apply 
with less force on college campuses than in the community at large.’’** 
In Healy, the Court held that Central Connecticut State College (CCSC) 
violated certain students’ first-amendment rights to freedom of associ- 
ation by denying, without justification, their application for official 
college recognition as a local chapter of Students for a Democratic 
Society (SDS).** SDS chapters on other campuses had been a ‘“‘catalytic 
force’ in seriously disruptive activities including vandalism, arson, 
seizing buildings, looting files and destroying manuscripts, and even 
shutting down colleges altogether.** The students applying for recog- 
nition declined to state whether their group (CCSC-SDS) would engage 
in such activities.*7 CCSC found the organization ‘‘likely to cause violent 
acts of disruption’’ and therefore refused to recognize it.** Nonetheless, 
the Court held, CCSC failed to carry the ‘‘heavy burden’’ of justifying 
its rejection of the SDS chapter.*® The Court inferred that CCSC had 
based its decision on little more than ‘‘undifferentiated fear’’—which 
the Tinker Court had found inadequate to justify a restriction on freedom 
of expression—because ‘‘there was no substantial evidence that these 
particular individuals acting together (CCSC-SDS) would constitute a 
disruptive force on campus.’’®° 

The Tinker standard, as applied to state colleges and universities 
through Healy, may be briefly described. Regulation of speech-con- 
nected activities, though constitutionally permissible if reasonable,™ is 
not reasonable if based merely on a general fear or apprehension of 
disturbance.** To be reasonable, regulation must be justified by a show- 
ing of facts which might reasonably have led to a forecast of substantial 
disruption of, or material interference with, school activities.** Absent 
such a showing, regulation of speech as a means to forestall school 
disruption violates the first amendment.™ 

In Alabama Student Party, the court correctly discerned that the 
Tinker standard should apply when school officials restrict students’ 





44. Healy v. James, 408 U.S. 169, 180, 92 S. Ct. 2338, 2346 (1972). 

45. Id. at 181, 184-85, 92 S. Ct. at 2346, 2348. 

46. Id. at 171, 92 S. Ct. at 2341 (citing Report of the President’s Commission on 
Campus Unrest (1970) and Report of the American Bar Association Commission on 
Campus Government and Student Dissent (1970). 

47. Id. at 172-73, 89 S. Ct. at 2342. 

48. Id. at 179, 92 S. Ct. at 2345. 

49. Id. at 184-85, 92 S. Ct. at 2348. 

50. Id. at 190-91, 92 S. Ct. at 2351 (emphasis added) (citing Tinker, 393 U.S. at 508, 
89 S. Ct. at 737). 

51. Tinker, 393 U.S. at 513, 89 S. Ct. at 740. 

52. Id. at 508, 89 S. Ct. at 737. 

53. Id. at 514, 89 S. Ct. at 740. 

54. See Tinker, 393 U.S. at 509, 89 S. Ct. at 738; Healy, 408 U.S. at 184-85, 92 S. 
Ct. at 2348. 
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speech-connected activities in order to minimize disruptive effects.* 
Nonetheless, the court ignored Tinker’s fundamental requirement of a 
showing of facts supporting a reasonable forecast of disruption.** The 
court noted that, in Tinker, ‘‘the record did not demonstrate that school 
authorities reasonably feared school disruption’’;*? yet in Alabama 
Student Party the court nowhere indicated that the SGA or the Uni- 
versity reasonably feared disruption.** According to the court, school 
officials’ bare assertion that the challenged regulations were intended 
to ‘‘minimize the disruptive effect of campus electioneering’’ deserved 
‘great deference’’ and justified the regulations.** Thus the court in 
Alabama Student Party did not apply the Tinker standard of reasona- 


bleness, but violated the requirement expressly imposed by that stan- 
dard. 


B. The Use and Abuse of High-School Cases 


Alabama Student Party relied heavily upon two fairly recent Supreme 
Court decisions upholding limitations on high-school students’ expres- 
sive activities, Bethel School District No. 403 v. Fraser® and Hazelwood 
School District v. Kuhlmeier.*' From those cases the court correctly 
extracted the principle that ‘‘the standards governing burdens on the 
speech of adults to an audience of adults may differ from the standards 
governing speech of students in public schools.’’*? However, the court 
assumed without discussion that the constitutional standards governing 
restrictions on the speech of public-school students apply equally to 
the speech of state college and university students.“ Both Supreme 
Court and lower federal-court opinions strongly suggest that this as- 
sumption is unfounded. 

In Widmar v. Vincent, the Supreme Court noted that ‘“‘[u]niversity 
students are, of course, young adults. They are less impressionable 
than younger students ....’’** This implies that speech restrictions 
applicable to public-school students, and not to adults, do not apply 





55. See Alabama Student Party, 867 F.2d at 1346-47. 
56. Tinker, 393 U.S. at 509, 513-14, 89 S. Ct. at 738, 740. 
57. Alabama Student Party, 867 F.2d at 1346 (citing Tinker, 393 U.S. at 514, 89 S. 
Ct. at 740-41) (emphasis in original). 
. Alabama Student Party, 867 F.2d at 1345-47. 
. Id. at 1347. 
. 478 U.S. 675, 106 S. Ct. 3159 (1986). 
. 484 U.S. 260, 108 S. Ct. 562 (1988). 
. Alabama Student Party, 867 F.2d at 1346-47 (citing Bethel, 478 U.S. at 682, 106 
S. Ct. at 3164, as quoted in Hazelwood, 484 U.S. at 266, 108 S. Ct. at 567). 

Note, however, that in both Bethel and Hazelwood the Court clearly distinguished 
Tinker while explicitly continuing to recognize it as authoritative. See Bethel, 478 U.S. 
at 680, 106 S. Ct. at 3163; Hazelwood, 484 U.S. at 266, 270-71, 108 S. Ct. at 567, 569- 
70. 

63. Alabama Student Party, 867 F.2d at 1346. 
64. Widmar v. Vincent, 454 U.S. 263, 274 n.14, 102 S. Ct. 269, 276-77 n.14 (1981). 
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to university students. One such restriction was at issue in Bethel, in 
which the Court upheld school-imposed sanctions upon a high-school 
student, Fraser, who made an ‘“‘offensively lewd and indecent speech’”’ 
at a school assembly.*® The Court indicated that school officials may 
forbid students in public schools to use ‘‘offensive form[s] of expres- 
sion’’ that adults could not constitutionally be prohibited from using 
‘tin another setting.’’** Thus, the Court clearly limited its holding in 
Bethel to cases involving lewd, indecent, or offensive expression by 
students who are not yet adults. 

Bethel also noted the youth of Fraser’s audience as justifying the 
sanctions imposed. Likewise, in Hazelwood the Court cited the youth 
of many readers of a high-school newspaper as one justification for 
school officials’ decision to delete articles about divorce and teenage 
pregnancy.® This justification for restrictions on expressive activity is 
absent in a university setting where student speakers and student 
audiences are adults. 

Furthermore, in Hazelwood the Court explicitly declined to decide 
whether ‘‘the same degree of deference [to school authorities’ decisions 
about expressive activities] is appropriate ... at the college and uni- 
versity level’’ as at the high-school level.*° Thus, the Court unequivo- 
cally indicated that it is not correct merely to assume—as the Alabama 
Student Party court assumed—that acceptable limitations on public- 
school students’ speech apply equally to state college and university 
students’ speech. 

A recent Ninth Circuit case, Garnett v. Renton School District No. 
403,” elucidated the difference between universities and secondary 
schools. The factual setting of Garnett resembled that in Widmar v. 
Vincent, except that high-school rather than university students sought 
to hold religious meetings in a classroom.”! Addressing head-on the 
apparent conflict between the school’s refusal to allow the meetings 
and the teaching of Widmar, the court listed several crucial distinctions 
between high schoois and universities: 


* High-school students are required to attend school. 





65. Bethel, 478 U.S. at 686, 106 S. Ct. at 3159. 

66. Id.; cf. Cohen v. California, 403 U.S. 15, 91 S. Ct. 1780 (1971). The Bethel Court 
did not say whether public universities may prohibit ‘‘offensive forms of expression’’ on 
campus. However, that question is beyond the scope of this Case Comment, as Alabama 
Student Party involved no question of offensive expression. 

67. ‘‘This Court’s First Amendment jurisprudence has acknowledged limitations on 
the otherwise absolute interest of the speaker in reaching an unlimited audience where 
the speech is sexually explicit and the audience may include children.’’ Bethel, 478 U.S. 
at 684, 106 S. Ct. at 3165. 

68. Hazelwood, 484 U.S. at 274-75, 108 S. Ct. at 571-72. 

69. Id. at 237 n.7, 108 S. Ct. at 571 n.7. 

. 874 F.2d 608 (9th Cir. 1989). 
. Id. at 609. 
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* High-school instruction is far more structured than university 
instruction. 


* High-school students are less mature and more impressionable 
than university students. 


* High-school teachers, unlike college professors, are authority 
figures as well as educators.” 


Relying largely upon these differences, the court upheld the high 
school’s prohibition of student religious meetings.” 

The Equal Access Act,” ‘‘adopted in large measure to extend to 
secondary schools by legislative action the constitutional principles 
adopted by the Supreme Court in the university context in Widmar,’’’5 
might seem to undercut the distinction between high schools and 
universities. Insofar as the Equal Access Act extended Widmar’s prin- 
ciples to high schools, however, it enlarged high-school students’ rights 
to match the rights that university students already possessed. Predict- 
ably, therefore, neither cases applying the Act’* nor cases declining to 
apply it”’ provide any support for restricting university students’ rights 
to a lower level held to be appropriate to high-school students. 

The cases discussed in this section present a consistent principle for 
distinguishing between justifiable and unjustifiable applications of high- 
school precedents to higher-education cases. On the assumption that 
university students’ constitutional rights at least equal those of high- 
school students, cases such as Tinker,”* which affirm high-school stu- 
dents’ rights, ordinarily can control higher-education cases without 
difficulty.”* Cases declining to recognize rights claimed by high-school 
students will also apply in a university setting to the extent that the 
factual grounds for decision in the high-school context are also present 
in the university context. However, a case limiting high-school students’ 
rights on factual grounds absent from the university setting—such as 





72. Id. at 612. 

73. Id. at 614. The court also determined that the high school in Garnett, unlike the 
university in Widmar, had not established a limited public forum. Id. at 612-13. For that 
reason, the court held that the Equal Access Act, 20 U.S.C. § 4071, did not apply. Id. 
at 613. 

74. 20 U.S.C. § 4071 (Supp. V 1987). 

75. Student Coalition for Peace v. Lower Merion School Dist., 776 F.2d 431, 439 (3rd 
Cir. 1985), quoted ‘in Thompson v. Waynesboro Area School Dist., 673 F. Supp. 1379 
(M.D. Pa. 1987). 

76. See, e.g., Thompson v. Waynesboro Area School Dist., 673 F. Supp. 1379, 1391 
(M.D. Pa. 1987) (‘‘It is evident from the legislative history of the Act that secondary 
school students are no longer assumed to have less capability than university students 
to distinguish between government-initiated and student-initiated religious activity.’’). 

77. See, e.g., Garnett, 874 F.2d at 612-613 (Equal Access Act did not apply because 
high school had not established limited public forum). 

78. Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 89 S. Ct. 733 (1969). 

79. See Healy v. James, 408 U.S. 169, 180, 92 S. Ct. 2338, 2345 (1972). 
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Bethel®° and Hazelwood*'!—is not, without more, a proper precedent for 
deciding a higher-education case.** Thus the Alabama Student Party 
court’s holding was not supported by precedent insofar as the court 
applied these high-school decisions without qualification to a university 
setting. 


C. Student Government as a School-Sponsored ‘‘Supervised Learning 
Experience’’: Is Hazelwood Relevant? 


In Alabama Student Party, the court stressed that the University 
viewed student government as primarily a ‘‘learning laboratory, similar 
to the student newspaper or student yearbook.’’** Distinguishing Tinker 
and purporting to follow Hazelwood, the court maintained that the 
University sponsored its student government as a ‘‘supervised learning 
experience’ and therefore should be ‘‘entitled to place reasonable 
restrictions on this learning experience.’’** Even if the Supreme Court 
had not declined to extend its holding in Hazelwood to the university 
setting, however, Hazelwood would be of doubtful relevance to the 
decision in Alabama Student Party. 

In Hazelwood, the Supreme Court distinguished students’ ‘‘personal 
expression,’’ to which the Tinker standard continues to apply, from 
‘‘school-sponsored’’ expressive activities, over which high-school ed- 
ucators may exercise greater control.**° According to the Court, the first 
amendment may require a school to tolerate particular student speech, 
as in Tinker, without requiring the school affirmatively to ‘‘lend its 
name and resources to the dissemination’’ of such speech.** The Court 
held in Hazelwood that ‘‘educators do not offend the First Amendment 
by exercising editorial control over the style and content of student 
speech in school-sponsored expressive activities so long as their actions 
are reasonably related to legitimate pedagogical concerns.’’®’ 

The Court identified three primary characteristics of school-sponsored 
expressive activities: (1) such activities are supervised by faculty mem- 
bers; (2) they are designed to impart particular knowledge or skills to 
students; and (3) students, parents, and members of the public ‘‘might 
reasonably perceive [such activities] to bear the imprimatur of the 
school.’’®* In upholding high-school officials’ censorship of school 
newspaper articles about divorce and teenage pregnancy in Hazelwood, 





80. Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986). 
81. Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988). 
82. As noted above, supra note 72, the Supreme Court explicitly limited its holding 
in Hazelwood to schools below the university level. 
. Alabama Student Party, 867 F.2d at 1347. 
rae. 
. Hazelwood, 484 U.S. at 270-71, 108 S. Ct. at 569-70. 
. See id. at 270, 272-73, 108 S. Ct. at 569, 570. 
. Id. at 273, 108 S. Ct. at 571 (emphasis added). 
. Id. at 270-71, 108 S. Ct. at 569. 
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the Court noted facts indicating that the school newspaper had each of 
these characteristics: (1) the journalism teacher ‘‘both had the authority 
to exercise and in fact exercised a great deal of control over [the 
newspaper],’’ often without consultation with the students;* (2) stu- 
dents produced the newspaper in a journalism course taught by a 
faculty member during regular class hours, and received grades and 
academic credit for their performance;* and (3) the Board of Education 
provided most of the funds for the newspaper.*' The Court also iden- 
tified three ‘‘legitimate pedagogical concerns’’ justifying educators’ 
control over the style and content of school-sponsored student expres- 
sion. Educators are entitled to assure (1) that participants learn whatever 
lessons the activity is designed to teach, (2) that readers or listeners 
are not exposed to material that may be inappropriate for their level of 
maturity, and (3) that the views of individual speakers are not errone- 
ously attributed to the school.*? 

Nothing in Alabama Student Party indicates the presence of the 
characteristics and concerns held to be decisive in Hazelwood. The 
court said nothing about faculty supervision of student government 
activities, nor about any expectation that these activities would impart 
knowledge or skills. The court did not suggest that anyone might think 
the views of candidates for SGA office bore the University’s ‘‘impri- 
matur,’’ or might erroneously attribute any of those views to the 
University. The style and content of student expression and the audi- 
ence’s level of maturity, crucial factors in Hazelwood, were not even 
in question in Alabama Student Party. Funding by the school board 
was not the decisive consideration even in Hazelwood,” and the ma- 
jority in Alabama Student Party did not even mention the mandatory 
SGA fee in its discussion of University sponsorship of SGA functions. 
Finally, the court did not suggest that the SGA’s strict time limitations 
on student campaigning could ‘‘assure that participants [would] learn 
whatever lessons the activity [was] designed to teach.’’®* Considered in 
the context of its decisive facts, Hazelwood—even if it were generally 
applicable on the university level—would not support the Eleventh 
Circuit’s decision in Alabama Student Party. 


D. ‘Education, Not Electioneering’’: The Primacy of the School’s 
Educational Mission 


Unquestionably, a university’s ‘‘primary purpose is education, not 
electioneering,’’ as the court declared in Alabama Student Party.** Two 





89. Id. at 268, 108 S. Ct. at 568 (citing Kuhlmeier v. Hazelwood School Dist., 607 

F. Supp. 1450, 1453 (1985)). 
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. Id. at 262-63, 108 S. Ct. at 565. 

. Id. at 271, 108 S. Ct. at 570. 

. See id. at 269-72, 108 S. Ct. at 569-70. 

. See Alabama Student Party, 867 F.2d at 1348 n.1 (Tjoflat, J., dissenting). 

. Cf. Hazelwood, 484 U.S. at 271, 108 S. Ct. at 570. 
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cases cited by the court in support of its holding—Bethel*’ and Sellman 
v. Baruch College**—focused especially on the primacy of the school’s 
educational purpose. These cases upheld at least some restrictions on 
student campaigning that might have been unconstitutional if applied 
to non-academic election campaigns. 

In Bethel, however, even though Fraser’s offensive speech was part 
of a campaign for student elective office,*® the Court based its holding 
upon the ‘‘marked distinction between the political ‘message’ of the 
armbands in Tinker and the sexual content of [Fraser’s] speech.’’?° The 
Court concluded that ‘‘[t]he First Amendment does not prevent the 
school officials from determining that to permit a vulgar and lewd 
speech such as [Fraser’s] would undermine the school’s basic educa- 
tional mission.’ Even if the Court had not limited its holding in 
Bethel to non-adult speakers or audiences, Bethel would not give school 
officials grounds for restricting nonoffensive speech as ‘‘undermin{ing] 
the school’s basic educational mission.’’ The Alabama Student Party 
court’s use of Bethel in this context, therefore, is inapposite. 

The facts of Sellman, a 1979 federal-district-court case, are slightly 
closer to those of Alabama Student Party. In Sellman, the court upheld 
requirements that candidates for student office maintain a stated grade- 
point average and a minimum number of academic credits per semes- 
ter.’ In justifying its holding, the court stated: 


The regulations here at issue clearly are [reasonable]; they establish 
neutral criteria that further legitimate interests. The fundamental 
purpose of Baruch College is to educate students. Participation in 
student government is known to be a demanding and time-con- 
suming activity that those interested in the progress and welfare 
of the students might reasonably conclude is detrimental to the 
academic progress of students whose grades are only barely above 
the passing rate.’” 


Similarly, the district court in Alabama Student Party concluded that 
a limitation on student campaigning—in this case, a time limitation— 
‘‘serve[d] the [University’s] interest of trying to contain the amount of 
[student] energy that is spent in such activities and diverted from other 
more important activities, including that of scholarship and study.’’*™ 





97. Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986). 
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99. Bethel, 478 U.S. at 677, 106 S. Ct. at 3161. 
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102. Sellman v. Baruch College, 482 F. Supp. 475, 480-81 (S.D.N.Y. 1979), cited in 
Alabama Student Party, 867 F.2d at 1346. 
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The Eleventh Circuit in Alabama Student Party, commenting approv- 


ingly on Sellman while introducing its discourse on Hazelwood, Bethel, 
and Tinker, declared: 


Of course, academic qualifications for public office could never 
withstand constitutional scrutiny in the ‘‘real world.’’ But this is 
a university, whose primary purpose is education, not election- 
eering. Constitutional protections must be analyzed with due re- 
gard to that educational purpose, an approach that has been 
consistently adopted by the courts.’ 


Central in both Sellman and Alabama Student Party, therefore, was 
the idea that school officials may establish reasonable regulations to 
further the school’s educational purpose and to limit student-govern- 
ment-related activities that hinder that purpose. 

Sellman, however, explicitly held that the challenged regulations did 
not affect a fundamental right, because there is no fundamental right 
to vote in student elections.’ The court reasoned that, ‘‘[i]f education 
itself is not a ‘fundamental’ right ‘explicitly or implicitly guaranteed 
by the Constitution,’ a fortiori there is no fundamental right to partic- 
ipate in the processes of its creature[,] student government.’’’” Also, 
the plaintiff in Sellman suffered no injury to his first-amendment 
‘“‘expressive rights’’ because ‘‘the challenged regulations [did] not in 
any way prevent the plaintiff from speaking in favor of any program 
or advocating any point of view.’ If the regulations had done so— 
with no more specific and substantial justification than the general 
‘‘fundamental purpose’’ of the college and its concern for students’ 
‘‘academic progress’’—then, the court clearly implied, the regulations 
would have been unconstitutional under Tinker.” 

In contrast, by acknowledging a first-amendment interest in student- 
government election speech,'’® Alabama Student Party necessarily im- 
plied that regulations on such speech might violate the first amendment. 
If that is true, then Tinker and Healy—as well as Sellman itself— 
strongly suggest that Sellman-like arguments about students’ academic 
welfare and the school’s fundamental purpose could not save such 
regulations from a first-amendment challenge. Both Tinker and Healy 
emphasize that ‘‘material and substantial disruption,’’ which school 
officials may limit even first-amendment freedoms in order to prevent, 
involves interference with the rights or the educational opportunities 
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of others.'": These cases do not suggest that schools may limit students’ 
first-amendment activities in an attempt to induce those students to 
devote time and effort to their studies. If student campaign speech 
indeed is protected by the first amendment, then—at least while Tinker 
and Healy stand—general truths about the primacy of the university’s 
educational mission do not justify restricting such speech. 


E. The Importance of Not Needing a Student Government 


An additional rationale for the holding in Alabama Student Party— 
suggested but not developed by the court—arises out of the court’s 
formulation of the question for decision: ‘‘whether it is unconstitutional 
for a university, which need not have a student government association 
at all, to regulate the manner in which the Association runs its elec- 
tions.’’? This formulation suggests the following simple rationale: 
university students cannot possibly have a constitutional right to speak 
in student-government processes, because the university need not even 
establish those processes.'** Without this additional rationale, it would 
be entirely unclear why the court emphasized that a university ‘‘need 
not have a student government association at all.’’** None of the court’s 
explicit rationales for its holding depends at all upon a school’s freedom 
not to have a student government; yet the question for decision, as 
formulated by the court, focuses upon that very point. 

According to this suggested rationale, Alabama Student Party cor- 
rectly upheld the challenged SGA regulations because those regulations 
did not even raise a constitutional issue. Both the Supreme Court and 
lower federal courts, however, have held that the first amendment 
applies to students’ expressive activities even if the university need not 
have provided the opportunity for those activities. 

In Widmar v. Vincent,'* the Supreme Court announced the general 
principle that ‘‘[t]he Constitution forbids a State to enforce certain 





111. See Tinker, 393 U.S. at 509, 89 S. Ct. at 738; Healy, 408 U.S. 188-89, 92 S. Ct. 
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exclusions from a forum generally open to the public, even if it was 
not required to create the forum in the first place.’’’** Applying this 
principle, the Court determined that a state university violated the first 
amendment’s guarantee of free speech’’” by excluding speech on one 
topic—religion—from a ‘‘forum generally open for use by student 
groups.’’'’® The university had created this forum through adopting a 
stated policy of accommodating meetings of student groups.'” 

Likewise, in Joyner v. Whiting,’”° the Fourth Circuit held that a state- 
university president violated the first amendment by terminating a 
student newspaper’s funding on the grounds that the newspaper ad- 
vocated racial segregation.’21 The court emphasized that students’ ex- 
pression of opinion in the newspaper was constitutionally protected 
even if the school was not required to create or maintain a student 
newspaper at all.12? 

Furthermore, had the Supreme Court wished to suggest that students 
have no first-amendment rights in any setting which their schools might 
have chosen not to establish, the Court would have had ample oppor- 
tunity to do so in Bethel,’** which involved student-government cam- 
paign speech, and in Hazelwood,'** which involved a school newspaper. 
In neither case, however, did the Court indicate that schools’ freedom 
not to have student governments or student newspapers played any 
part in its decision. The rationale most closely related to the court’s 


formulation of the question for decision in Alabama Student Party, 
therefore, finds no support even in the cases upon which the court 
most strongly relied. 


II. THE RoaD Not TAKEN: PUBLIC-FORUM ANALYSIS 


The Alabama Student Party court’s stated reason for declining to 
apply public-forum analysis is unconvincing. The court distinguished 
cases applying this analysis in a school setting because they involved 
student groups ‘‘seeking access, or funding, or some similar treatment 
that other student groups [were] already receiving.’’'*> Yet the court 
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failed to note that the Student Party was seeking access that other 
student speakers (those who spoke about topics other than SGA elec- 
tions) were already receiving. As the dissenting opinion pointed out, 
‘t]he parties [did] not dispute that the University [was] making its 
campus generally available for student debate, limiting only one topic 
of discussion: political speech regarding SGA elections.’’!?° According 
to the court’s own explicit criterion, then, the court should have applied 
public-forum analysis in Alabama Student Party.'?’ 

Judge Tjoflat, dissenting in Alabama Student Party, closely compared 
the case to Widmar v. Vincent and did employ public-forum analysis.’ 
In both cases, according to the dissent, school officials unconstitution- 
ally imposed a content-based restriction on speech in a limited public 
forum, with no compelling state interest to justify the restriction.’° A 
complete evaluation of the dissent’s application of public-forum anal- 
ysis, therefore, would require three conceptual bases: (1) the principles 
of public-forum analysis; (2) the criteria for distinguishing content- 
neutral, content-based, and viewpoint-based restrictions on speech; and 
(3) the concept of a compelling state interest. In Alabama Student 
Party, however, no one even asserted a compelling state interest in 
enforcing the SGA regulations; the court found the mere assertion of a 
‘‘legitimate’’ interest sufficient to justify the regulations.’*° Therefore, 
this Case Comment treats only the first two of these three conceptual 
bases. 


A. Principles of Public-Forum Analysis 


Free-speech rights on public property vary according to the character 
of the property, as the Supreme Court explained in Perry Education 
Association v. Perry Local Educators’ Association.*' In Perry, the Court 
specified three categories of public property—the ‘‘quintessential’’ or 
“‘traditional’’ public forum, the limited public forum, and the nonpublic 
forum—and systematically explained the standards governing state reg- 
ulation of expressive activity in each type of forum. 

Traditional public forums, such as streets and parks, have ‘‘imme- 
morially ... been used for purposes of assembly, communicating 





126. Id. at 1354 (Tjoflat, J., dissenting). 

127. The court’s unexplained statement that public-forum analysis would ‘‘more prop- 
erly apply if the SGA was seeking access to the University campus for its elections,”’ id. 
at 1345, does not help to clarify or strengthen the court’s reasoning. By means of its 
allegedly unconstitutional regulations, the SGA effectively controlled the forums to which 
the Student Party sought access. If public-forum analysis is to be reserved to situations 
in which those who control access to a forum are seeking access to it, then public-forum 
analysis is most unlikely to apply to any actual controversy. 

128. Id. at 1353-54 (Tjoflat, J., dissenting). 

129. Id. 

130. Id. at 1347. The dissent argued that the University did not even have any 
legitimate educational interest in enforcing the SGA regulations. Id. at 1350-52 (Tjoflat, 
J., dissenting). 

131. 460 U.S. 43, 103 S. Ct. 948 (1983). 
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thoughts between citizens, and discussing public questions.’’** In such 
forums the government must allow communicative activity, and must 
show that any ‘‘content-based exclusion’’ of expression is ‘‘necessary 
to serve a compelling state interest and . . . narrowly drawn to achieve 
that end.’’*** The state may control the ‘‘time, place, and manner’’ of 
expression in such a forum, but only by regulations which ‘‘are content- 
neutral, are narrowly tailored to serve a significant government interest, 
and leave open ample alternative channels of communication.’’'™ 

Limited public forums are ‘‘public property which the State has 
opened for use by the public as a place for expressive activity.’’** The 
state is free to close such property to public expression. However, as 
long as a limited public forum remains open, the same constitutional 
standards apply to it as to a traditional public forum, even if the state 
was not required to create the forum in the first place.*** 

In contrast, a state may exclude speech from a nonpublic forum— 
public property which is ‘‘not by tradition or designation a forum for 
public communication’’—as long as ‘‘the regulation on speech is rea- 
sonable and not an effort to suppress expression merely because public 
officials oppose the speaker’s view.’’'*” In Perry, the Court labeled a 
school district’s internal mail system a nonpublic forum, noting that 
the system’s primary function was to transmit official messages’** and 
that non-school-connected groups could not use the system at any 


school without the principal’s consent.** The Court held, therefore, 
that the school district could constitutionally allow the teachers’ exclu- 
sive bargaining representative, the Perry Education Association (PEA), 
to have access to the system while denying access to a rival union, the 
Perry Local Educators’ Association (PLEA). The Court reasoned that a 
governmental entity could not limit a nonpublic forum to its intended 
purpose without the ‘‘right to make distinctions in access on the basis 





132. Id. at 45, 103 S. Ct. at 955-56 (quoting Hague v. CIO, 307 U.S. 496, 515, 59 S. 
Ct. 954, 963 (1939)). 

133. Id., 103 S. Ct. at 955 (citing Carey v. Brown, 447 U.S. 455, 461, 100 S. Ct. 2286, 
2290 (1980)). 

134. Id. (citing United States Postal Serv. v. Council of Greenburgh Civic Ass’ns, 453 
U.S. 114, 132, 101 S. Ct. 2676, 2686 (1981); Consolidated Edison Co. v. Public Service 
Comm’n, 447 U.S. 530, 535-56, 100 S. Ct. 2326, 2332 (1980); Grayned v. City of Rockford, 
408 U.S. 104, 115, 92 S. Ct. 2294, 2302 (1972); Cantwell v. Connecticut, 310 U.S. 296, 
60 S. Ct. 900 (1940); Schneider v. State, 308 U.S. 147, 60 S. Ct. 146 (1939)). 

135. Id. 

136. Id. at 45-46, 103 S. Ct. at 955 (citing Widmar v. Vincent, 454 U.S. 263, 102 S. 
Ct. 269 (1981) (university meeting facilities); City of Madison Joint School Dist. v. 
Wisconsin Employment Relations Comm’n, 429 U.S. 167, 97 S. Ct. 421 (1976) (school 
board meeting); Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 95 S. Ct. 1239 
(1975) (municipal theater)). 

137. Id. at 46, 103 S. Ct. at 955 (citing Greenburgh, 453 U.S. at 129, 101 S. Ct. at 
2684). 

138. Id. at 39, 103 S. Ct. at 952. 

139. Id. at 47, 103 S. Ct. at 956. 
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of subject matter and speaker identity.’’*° The ‘‘touchstone for evalu- 
ating these distinctions’’ is ‘‘whether they are reasonable in light of 
the purpose which the forum at issue serves.’’**? The Court found the 
school district’s access policy reasonable because it allowed PEA to 
fulfill its responsibilities as the teachers’ bargaining representative while 
preventing schools from becoming a ‘“‘battlefield for inter-union squab- 
bles,’’**? and also because ‘‘substantial alternative channels’’ of com- 
munication remained open to PLEA.‘ 

Similarly, in Cornelius v. NAACP Legal Defense and Educational 
Fund, the definition of a public forum focused upon the vehicle of 
speech and the speakers in question, rather than upon the audience or 
the environment of the speech. In Cornelius, several nonprofit organi- 
zations were denied access to a charitable fund-raising campaign con- 
ducted in a federal workplace.’** The Office of Personnel Management 
had disqualified the groups because they did not provide health and 
welfare services to the needy.'** In reviewing the groups’ petition for 
access to the fundraising list, the Court first determined that the forum 
to consider was the charitable campaign, not the federal workplace in 
which the campaign was conducted.**? The Court then found that, 
because of the government’s discretion in creating the campaign and 
granting access to it, the fund-raising activity was a nonpublic forum 
from which the government could validly exclude the organizations in 
question. Such exclusions could be based on ‘‘subject matter or speaker 
identity’’*** as long as the restrictions were both reasonable and view- 
point-neutral. The Court stated that limiting access to groups tradition- 
ally engaged in charitable activities, in contrast to lobbying and litigation, 
was justified.*** The Court also noted that the excluded groups had 
access to alternative channels of communication.’ 

Addressing the university environment, the Court in Widmar v. 
Vincent’*! found that a university had created a limited public forum 
for student groups through its policy of accommodating their meet- 
ings.‘*? This contrasts markedly with Perry and Cornelius, in which the 





140. Id. at 49,,103 S. Ct. at 957. 

141. Id. 

142. Id. at 51-52, 103 S. Ct. at 958-59 (quoting Haukedahl v. School District No. 108, 
No. 75-C-3641 (N.D. Ill., May 14, 1976)). 

143. Id. at 53, 103 S. Ct. at 959. 

144. 473 U.S. 788, 105 S. Ct. 3439 (1985). 

145. . at 790-92, 105 S. Ct. at 3443-44. 

146. Id. at 794-95, 105 S. Ct. at 3444-45. 

147. . at 800-01, 105 S. Ct. at 3448. 

148. Id. at 806, 105 S. Ct. at 3451. 

149. Id. at 809, 105 S. Ct. at 3453. 

150. These alternative channels included ‘‘direct mail and in-person solicitation outside 
the workplace.’’ 473 U.S. at 809, 105 S. Ct. at 3452. 

151. 454 U.S. 264, 102 S. Ct. 269 (1981). 

152. Id. at 267, 102 S. Ct. at 273. 
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government-sponsored forums existed for very limited purposes.’ 

The Court also noted more generaily that it ‘‘has recognized that the 
campus of a public university, at least for its students, possesses many 
of the characteristics of a public forum’’ and, therefore, that denial of 
campus facilities to particular groups must be ‘‘subjected to the level 
of scrutiny appropriate to any form of prior restraint.’’*** The univers- 
ity’s decision to exclude speech on one topic (religion) on the basis of 
its content was therefore unconstitutional because the regulation was 
not ‘‘necessary to serve a compelling state interest and ... narrowly 
drawn to achieve that end.’’** As in Healy v. James, the university 
had a ‘‘heavy burden’’ of demonstrating the appropriateness of its 
restriction of first-amendment activity,’** and the Court found that the 
university failed to carry that burden. Still, the Court went out of its 
way to emphasize the university’s right to ‘‘establish reasonable time, 
place, and manner regulations,’’ to make academic judgments about 
allocation of scarce resources and about ‘‘who may teach, what may be 
taught, how it shall be taught, and who may be admitted to study,”’ 
and (as in Healy) to ‘‘exclude even First Amendment activities that 
violate reasonable campus rules or substantially interfere with the 
opportunity of other students to obtain an education.’’'*” 

Widmar, too, suggests that the Eleventh Circuit erred in ignoring 
public-forum analysis in Alabama Student Party. Although the Supreme 
Court has utilized public-forum analysis more extensively in treating 
free-speech issues in high schools,‘** the Court established in Widmar 
that public-forum analysis applies as well to restrictions on public 
speech in a university setting. . 

Public-forum analysis is well suited to first-amendment challenges at 
the university level. The Court has been willing te take into account 
“‘the special characteristics of the school environment’’*® when deter- 
mining the relevant public forum in a school setting.’ This willingness 





153. See Perry, 460 U.S. at 47, 103 S. Ct. at 956; Cornelius, 473 U.S. at 805-06, 105 
S. Ct. at 3451. 

154. Widmar, 454 U.S. at 267 n.5, 102 S. Ct. at 273 n.5. 

155. Id. at 269-70, 276, 102 S. Ct. at 274, 277-78. The Court noted that ‘‘[oJur cases 
have required the most exacting scrutiny in cases in which a State undertakes to regulate 
speech on the basis of its content’’ (citing Carey v. Brown, 447 U.S. 455, 100 S. Ct. 
2286 (1980); Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 92 S. Ct. 2286 (1972)). 

156. See Healy v. James, 408 U.S. 169, 184, 92 S. Ct. 2338, 2348 (1972). 

157. Widmar, 454 U.S. at 276-77, 102 S. Ct. at 278. 

158. See Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 267-68, 108 S. Ct. 562, 
568 (1988). 

159. Widmar, 454 U.S. at 267 n.5, 102 S. Ct. at 273 n.5 (quoting Tinker v. Des Moines 
Indep. School Dist., 393 U.S. at 506, 89 S. Ct. at 736). 

160. ‘‘Today most major colleges and universities are operated by public authority. 
Nevertheless, their facilities are not open to the public in the same way that streets and 
parks are. University facilities—private or public—are maintained primarily for the benefit 
of the student body and the faculty. In performing their learning and teaching missions, 
the managers of a university routinely make countless decisions based on the content of 
communicative materials.’’ Id. at 278, 102 S. Ct. at 278 (Stevens, J., concurring). 
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suggests a desire for consistency in the treatment of first-amendment 
issues. It also suggests that school administrators have greater flexibility 
in restricting speech due to the nature of limited public forums, one 
aspect of which is that the state need not have opened the forum for 
public use in the first place.‘* In a school setting this takes on great 
significance, because most school activities, such as the student-gov- 
ernment elections in Alabama Student Party, are established solely at 
the discretion of the school. Thus, the question becomes whether the 
activity is conducted in a non-public or a limited public forum. 

Public-forum analysis, as applied in Widmar and Hazelwood, grants 
school officials sufficient power to make reasonable regulations con- 
cerning speech.**? The Eleventh Circuit’s avoidance of this analysis is 
puzzling and renders the court’s reasoning seriously incomplete. 

On the other hand, the majority’s decision to exclude public-forum 
analysis has some justification, mostly based on the desire to avoid 
opening the Pandora’s box of questions that would arise under such 
an analysis. For instance, just what is the forum? The school? The 
student-government organization? The student-government elections? 
The areas on which posters would be tacked and handbills distributed? 
Recent Supreme Court authority offers little insight other than that 
‘‘forum’’ is to be construed narrowly.'® 

Furthermore, the Court’s opinions provide no consistent guidance on 


at least two crucial questions concerning students’ free-speech rights: 
(1) under what circumstances should a university campus, or a specific 
part of it, be treated as a public forum for student speech? (2) If all or 
part of a campus is a nonpublic forum, how severely may the university 
restrict student speech there? 


1. Difficulties with Applying Public-Forum Analysis to the 
University Setting 


The distinction between public and nonpublic forums in a school 
setting has troubled the Court, in large part because of the conflict 
between the need for administrators to control their charges, on one 
hand, and the notion that students do not ‘‘shed their constitutional 
rights to freedom of speech or expression at the schoolhouse gate,’’™ 





161. Perry, 460 U.S. at 45, 103 S. Ct. at 955. 

162. Widmar, 454 U.S. at 276-77, 102 S. Ct. at 278; Hazelwood, 108 S. Ct. at 568. 

163. See, e.g., Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 270, 108 S. Ct. 
562, 569 (newspaper, as a classroom activity, is the forum); Cornelius, 473 U.S. at 800- 
01 (federal workplace is not the forum; rather, the charity fundraising list on which 
plaintiff seeks to be placed is the forum); Members of City Council v. Taxpayers for 
Vincent, 466 U.S. 789, 814-15 (1984) (although streets and parks are public forums, the 
utility poles and lampposts on which appellees had put signs were not); Perry, 460 U.S. 
at 46 (school system is not the forum; interna! mail system is the forum, and union may 
be excluded from it, even though it had previously been able to use it). 

164. Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 506, 89 S. 
Ct. 733, 736 (1969). 
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on the other hand. The conflict, at least at the university level, is 
intensified by the willingness of courts such as the Eleventh Circuit 
freely to interchange the analyses applicable to high-school and college 
students. '® : 

The amount of control that a government entity may exert over a 
group’s access to a particular forum, as noted above, depends on the 
designation of the forum.'** Conversely, the designation of a forum as 
public or nonpublic depends, in large part, upon the government’s 
intent with respect to any public use of the forum in question.’ 
However, this intent seems determinative only with respect to the 
opening of a nonpublic forum for general public use.’ 

Widmar v. Vincent best exemplifies the courts’ difficulty in applying 
public-forum analysis to the university setting. On the one hand, the 
Court could not ignore the fact that university policy had been to allow 
student groups access to school facilities; having done so, school 
officials could not deny certain groups the ability to meet in these 
facilities.1°° The Court also noted the public nature of the university 
and the maturity level of college-aged students, which suggest the 
appropriateness of treating the institution as some sort of public fo- 
rum.’ On the other hand, the Court offers caveat after caveat on the 
‘“‘special characteristics of the school environment,’’’” the ‘‘learning 
and teaching missions’’ of the school,’”? and the need for administrative 


discretion to determine ‘‘how best to allocate scarce [academic] re- 
sources.’’'7 

Courts will ignore neither these special characteristics of the school 
environment nor the need for administrators to maintain control beyond 
that which would pass constitutional muster for adult speakers in more 
traditional public-forum settings.’”* Even without regard to distinctions 





165. See Alabama Student Party, 867 F.2d at 1346. 

166. See, e.g., Perry, 460 U.S. at 44, 103 S. Ct. at 954 (‘‘The existence of a right of 
access to public property and the standard by which limitations upon such a right must 
be evaluated differ depending on the character of the property at issue’’). 

167. See Cornelius, 473 U.S. at 802, 105 S. Ct. at 3449; Planned Parenthood of S. 
Nev. v. Clark County School Dist., 887 F.2d 935 (9th Cir. 1989) (‘‘To determine whether 
the government has created a designated public forum, we look to the government’s 
intent.’’). 

168. See Cornelius, 473 U.S. at 802, 105 S. Ct. at 3449 (‘‘The government does not 
create a public forum by inaction or by permitting limited discourse, but only by 
intentionally opening a nontraditional forum for public discourse.’’ [emphasis added)]). 

169. Widmar v. Vincent, 454 U.S. 263, 267-68, 102 S. Ct. 269, 273 (1981). 

170. Id. at 267 n.5, 274 n.14, 102 S. Ct. at 273 n.5, 276-77 at n.14. 

171. Id. 

172. Id. at 278, 102 S. Ct. at 278 (Stevens, J., concurring). 

173. Id. at 276, 102 S. Ct. at 278. 

174. See id. at 267-68 n.5, 102 S. Ct. at 273 n.5 (‘‘A university differs in significant 
respects from public forums such as streets or parks or even municipal theatres. A 
university’s mission is education, and decisions of this Court have never denied a 
university’s authority to impose reasonable regulations compatible with that mission upon 
the use of its campus and facilities.’’). 
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between high schools and universities, the reason the authority of the 
school in Hazelwood was upheld, and that of the university in Widmar 
denied, may lie in the fact that the latter sponsored a forum for speech, 
and the former sponsored a student activity within the forum. 

School officials who open up a forum for the use of students, without 
general regard to content and without any clear curricular purpose, 
may find their latitude in choosing the participants for the forum 
significantly curtailed.’”> A court which adheres to this view, however, 
may be reluctant to extend this protection to speech which is the result 
of an academic, or generally school-sponsored, program.'”® 

School sponsorship of an activity also implies a certain discretion on 
the part of school officials to conduct the activity in the first place. A 
university, which ‘‘need not have a student government association at 
all,’’’””? may validly claim to ‘‘regulate the manner in which the Asso- 
ciation runs its elections.’’'”* In such a case, the court should distin- 
guish between speech which requires the university’s tolerance and 
speech which occurs as a product of a discretionary, school-sponsored 
activity. This does not necessarily contradict Widmar, since in that case 
the university’s action did not create the speech or the context in which 
it was relevant, but instead promoted an environment in which the 
speech could take place.'”? Once this occurred, the university could 
not discriminate on the basis of the content of the speech. 


2. Exclusion of Student Speech from a Nonpublic Forum 


Universities’ power to exclude student speech from a nonpublic forum 
might appear quite extensive. In a nonpublic forum, ‘‘the government’s 
authority is almost complete and fails only when the government tries 
to suppress a particular point of view.’’*®° As the Supreme Court stated 
in Cornelius, ‘‘[cJontrol over access to a nonpublic forum can be based 
on subject matter and speaker identity so long as the distinctions drawn 
are reasonable in light of the purpose served by the forum and are 
viewpoint neutral.’’'* 

Under the relaxed criteria for restrictions in nonpublic forums, the 
facts in Alabama Student Party indicate that the political canvassing 
of the student candidates would not have been protected. The Univ- 
ersity’s decision to restrict the amount of campaigning in a nonpublic 
forum must be reasonable, but, as in Cornelius, ‘‘it need not be the 





175. Id. at 267, 102 S. Ct. at 273. 

176. Id. at 267-77, 102 S. Ct. at 273. See also id. at 278, 102 S. Ct. at 278-79 (Stevens, 
J., concurring). 

177. Alabama Student Party, 867 F.2d at 1346. 

178. Id. 

179. Widmar, 454 U.S. at 267-68, 102 S. Ct. at 273. 


180. May v. Evansville-Vanderburgh School Corp., 787 F.2d 1105, 1113 (7th Cir. 
1986). 


181. Cornelius, 473 U.S. at 806, 105 S. Ct. at 3451. 
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most reasonable or the only reasonable limitation.’’**? Moreover, while 
university officials may not ‘‘suppress expression merely because public 
officials oppose the speaker’s view,’’*** such suppression may be valid 
in the pursuit of ‘‘legitimate pedagogical concerns.’’' 

On the other hand, the standard of reasonableness applied to restric- 
tions on speech in nonpublic forums appears to differ markedly from 
the strong Tinker standard of reasonableness. This raises the concern 
that treating schools as nonpublic forums might effectively overrule 
Tinker and Healy sub rosa. As noted above, however, the Supreme 
Court has continued to affirm the authority of both Tinker and Healy, 
even while distinguishing Tinker in Bethel and Hazelwood. It is far 
from clear whether courts legitimately can treat entire schools'*°—or all 
parts of schools where public forums have not been affirmatively es- 
tablished—as nonpublic forums at all, as long as Tinker stands. 


B. Content-, Speaker-, and Viewpoint-Based Restrictions on Speech 


If courts apply public-forum analysis, another question arises con- 
cerning the scope of the restrictions on speech rather than the context 
in which it was made. Restrictions on speech in a nonpublic forum 
may be ‘‘based on subject matter and speaker identity so long as the 
distinctions drawn are reasonable in light of the purpose served by the 
forum and are viewpoint neutral.’’** By contrast, in areas designated 
as traditional or limited public forums, such regulations ‘‘should be 
content-neutral.’’"*” A state actor, however, violates a speaker’s first- 
amendment rights in any type of forum in enforcing regulations that 
‘‘den[y] access to a speaker solely to suppress the point of view he 
espouses on an otherwise includible subject.’’'** 

The distinction between content- and viewpoint-based restrictions is 
often subtle. In Justice Brennan’s view, ‘‘[t]he content neutrality prin- 
ciple can be seen as an outgrowth of the core First Amendment pro- 
hibition against viewpoint discrimination.’’’*® Whereas the viewpoint 





182. Cornelius, 473 U.S. at 808, 105 S. Ct. at 3452. 

183. Perry, 460 U.S. at 46, 103 S. Ct. at 955. 

184. Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 273, 108 S. Ct. 562, 571 
(1988). 

185. Hazelwood treated only a specific forum within a school, namely a school 
newspaper, as nonpublic. The Court’s holding in Bethel did not depend on characterizing 
the school assembly at which Fraser spoke as a nonpublic forum. 

186. Cornelius v. NAACP Legal Defense & Educ. Fund, 473 U.S. 788, 806, 105 S. Ct. 
3439, 3451 (1985). 

187. Widmar v. Vincent, 454 U.S. 263, 276, 102 S. Ct. 269, 278 (1981). 

188. Cornelius, 473 U.S. at 806, 105 S. Ct. at 3451. See also Police Dep’t of Chicago 
v. Mosley, 408 U.S. 92, 95, 92 S. Ct. 2286, 2290 (1972) (‘‘The central problem with 
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matter .... [T]he First Amendment means that government has no power to restrict 
expression because of its message, its ideas, its subject matter, or its content.’’). 

189. Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 43, 59, 103 S. Ct. 
948, 963 (1983) (Brennan, J., dissenting). 
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neutrality principle is ‘‘used to strike down government restrictions on 
speech by particular speakers, the content neutrality principle is in- 
voked when the government has imposed restrictions on speech related 
to an entire subject area.’’!*° Prior to Perry, the Court had been almost 
as suspicious of content-based regulations as of viewpoint-based res- 
trictions, finding that the former, by the blanket denial of all speech 
on a particular topic, smothered a speaker’s viewpoint as effectively as 
the latter.” 

Judging by the vigor of the dissents in such recent Supreme Court 
cases as Hazelwood and Cornelius, one sees a very fine line between 
permissible content-based restrictions and impermissible viewpoint- 
based restrictions in the context of a nonpublic forum. In fact, the 
Supreme Court has at least once meandered dangerously close to the 
line, further obscuring the distinction between the two.” 

The majority in Alabama Student Party sought to avoid conflict on 
the point by declaring that the restrictions were ‘‘viewpoint neutral,’’*% 
presumably because all student political campaigns were constrained 
by the rule, regardless of platform or party. Such a distinction may be 
appropriate; the Supreme Court has upheld limitations (although not 
in the context of students’ first-amendment rights) on the ability of 
particular groups to participate in certain forums.'** However, even if 
these restrictions were viewpoint-neutral, there remains the issue of 


content-neutrality. The Eleventh Circuit, by addressing this issue, would 
have been forced to address some of the tough problems mentioned 
above. For instance, while content-neutrality is irrelevant in a nonpublic 
forum, treating the student-government elections as such would man- 
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City of Shaker Heights, 418 U.S. 298, 304, 94 S. Ct. 2714, 2718 (1974) (city could 
exclude political advertising from the sides of its buses). 
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date a narrow circumscription of the student activity so that it would 
conform to the parameters of a nonpublic forum. 

Nor is it clear that restrictions on political campaigns are content- 
neutral. First, the restrictions in Alabama Student Party denied students 
access to a range of potential media of communication because of the 
message, i.e., to vote for a particular candidate or party. This denial 
coincides with the ability of other students to engage in communication 
in the very areas foreclosed to student candidates. Second, there may 
exist a substantial gray area where the message contains not only 
exhortations to vote a particular way, but also speech espousing a 
certain platform or position.’® 

Additionally, as noted by Judge Tjoflat in dissent, Alabama Student 
Party’s facts resemble Widmar’s in important respects. The Widmar 
Court displayed its unwillingness to allow a university to deny access 
to a student group once it has offered its facilities to other student 
groups.'** However, the conflict in Widmar did not arise in the context 
of a scholastic activity, and the university’s restrictions were admittedly 
content-based. This contrasts with Alabama Student Party, in which 
the restrictions affected the manner of speech and not the content.'” 
Regardless, in view of the university as a ‘‘marketplace of ideas,’’’® 
such restrictions may be inappropriate and subject to invalidation on 
purely public-forum analysis. ‘‘If the marketplace of ideas is to remain 


free and open, governments must not be allowed to choose ‘which 
issues are worth discussing or debating ... .’’’” 


III. CONCLUSION AND RECOMMENDATIONS 


Alabama Student Party does not contribute significantly to first- 
amendment jurisprudence with regard to university regulation of stu- 
dent speech. Nevertheless, state college and university attorneys can 
derive guidance from considering several features of this case in light 
of the precedents cited by the majority and by the dissent. 

Alabama Student Party, while purporting to apply Tinker,” ignored 
Tinker’s fundamental requirement that schooi officials show facts sup- 





195. For instance, consider a student who is running for office under the banner of 
divestment from South Africa, and who espoused his reasons for desiring divestment in 
a handbill being circulated in support of his candidacy. Would such a mixture of 
electioneering and political discourse be subject to the university regulations? 

196. Widmar v. Vincent, 454 U.S. 263, 267-268, 102 S. Ct. 269, 273 (1981). 

197. Of course, there is a fine line to be drawn here, because, by regulating the manner 
in which speech is exercised, the ability to communicate the content may be affected, 
or even denied. See, e.g., Lee, Lonely Pamphleteers, Little People, and the Supreme 
Court: The Doctrine of Time, Place and Manner Regulations of Expression, 54 GEO. 
Wasu. L. REv. 757 (1986). 

198. Healy v. James, 408 U.S. 169, 180, 92 S. Ct. 2338, 2346 (1972). 

199. Consolidated Edison Co. v. Public Serv. Comm’n, 447 U.S. 530, 537-38, 100 S. 
Ct. 2326, 2333 (1980). 

200. Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 89 S. Ct. 
733 (1969). 
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porting a reasonable forecast of disruption. Attorneys should not assume 
that other courts will follow the Eleventh Circuit’s lead in effectively 
dispensing with the Tinker standard, which the Supreme Court has 
continued to reaffirm as authoritative even while distinguishing Tinker 
in more recent cases. Attorneys seeking to justify university restrictions 
on student speech as aimed at minimizing disruption should be armed 
with specific factual findings, pointedly supporting the university’s 
concerns that specified speech-connected activities will likely interfere 
substantially with the university’s educational functioning or otherwise 
constitute a disruptive force on campus. 

Alabama Student Party incorrectly assumed that limitations on speech 
acceptable for high-school students apply equally to the university 
setting. Attorneys seeking to support university regulation of student 
speech on the basis of high-school precedents must be prepared to 
show that the specific factual grounds supporting restrictions on speech 
in high schools are also present on the university level. 

The rationale implied in the Alabama Student Party court’s formu- 
lation of the question for decision—that a university may restrict stu- 
dent-government campaign speech simply because the university need 
not have a student government at all—is not only unsupported but 
actually undermined by the cases cited by the court. Likewise, although 
the court suggests that general truths about the primacy of the univ- 
ersity’s educational mission could save restrictions on student speech 
from a first-amendment challenge, this suggestion is undermined by 
the precedents. Attorneys should recognize that, when universities 
create and maintain student governments, first-amendment interests 
may arise that would otherwise not have arisen. Once these interests 
have arisen they are likely, as a rule, to prove highly resistant to 
restrictions based on arguments lacking strong and specific factual 
support. The Alabama Student Party court’s exceptional departure from 
established precedent is unlikely to weaken this rule. 

Had the court used Perry public-forum analysis, questions would 
have arisen as to the type of forum created by the university. Apparently 
the regulations approved in Alabama Student Party would be wholly 
acceptable only in a nonpublic forum. The logistics of characterizing 
student-government election campaigning as taking place entirely in a 
nonpublic forum, however, would be troublesome in light of the pre- 
cedents. Attorneys should be aware of the special difficulties of apply- 
ing public-forum analysis to the university setting and should not rely 
primarily upon this type of analysis in seeking to justify university 
regulation of student speech. 

Finally, the Alabama Student Party court mentioned no facts to 
support its characterization of student government as a school-spon- 
sored ‘‘supervised learning experience’’ similar to that in Hazelwood." 





201. Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988). 
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Had such facts been available, however, they might have rendered key 
points of Hazelwood’s reasoning applicable. Specific, well-supported 
factual statements about the place of student government among the 
educational functions of the university, unlike mere general assertions, 
might well justify university regulation of speech related to student 
government, much like their regulation of other educational functions. 

Activities upon which limitations have been upheld include the 
dissemination of information concerning upcoming theater events,”°? 
eligibility for elective office in student government,”” leafletting and 
other activities found to be disruptive to the normal educational func- 
tion,?* and the termination of a university’s legal-services office.? 
Restrictions upon all of these activities have withstood first-amendment 
challenges because the regulations fell within the university’s power to 
restrict speech and expressive behavior inside the sphere of the edu- 
cational function. Even the dissent in Alabama Student Party indicates 
that a university has the right to regulate in order to further an 
educational interest.2°° Arguably, had the dissenting judge been con- 
vinced that the restrictions on student campaign speech related suffi- 
ciently to the educational function of the University of Alabama and 
to its interpretation of the student-government elections as a learning 
laboratory,” the dissent would not have discussed public-forum anal- 
ysis; indeed, there might not have been a dissent at all. To prevail in 
a situation like that in Alabama Student Party, the attorney must show 
clearly and specifically how the university’s regulation of student 
speech advances its educational functioning. 

To this end, the attorney should play a central role in developing 
and promulgating regulations for student-government election cam- 
paigns. The attorney should ensure that these regulations are structured 
to incorporate and to emphasize the school’s educational mission. One 
way to assure this might be to grant official academic status to cam- 
paigning for, and serving in, student-government offices. For example, 
the university might offer a one-credit, pass/fail class in which students 
prepare their campaigns and actually run for the various offices. This 
plan would subject the participants in the elections to the same types 
of rules that govern students in the typical classroom. Students working 
on out-of-class projects, or on in-class proctored examinations, fre- 
quently must submit to some content-based restrictions upon their 
speech to prevent the educational aims of these activities from being 





202. See Buckel v. Prentice, 410 F. Supp. 1243 (S.D. Ohio 1976). 

203. See Sellman v. Baruch College, 482 F. Supp. 475 (eligibility requirements based 
on minimum enrollment and academic standing requirements). 

204. See, e.g., Jones v. State Bd. of Educ. of Tenn., 279 F. Supp. 190 (M.D. Tenn. 
1968); Merkey v. Board of Regents of Fla., 344 F. Supp. 1296 (N.D. Fla. 1972). 

205. See Student Gov’t Ass’n v. Board of Trustees of Univ. of Mass., 868 F.2d 473 
(1st Cir. 1989). 

206. Alabama Student Party, 867 F.2d at 1352 (Tjoflat, J., dissenting). 

207. Id. at 1347. 
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thwarted. Treating the Student Government Association or its equivalent 
as a Class could bypass many of the problems addressed in Alabama 
Student Party. 

If the university decides that the logistical headaches of this approach 
outweigh its potential benefits, the university attorney should find 
another way to demonstrate and emphasize student government’s spe- 
cific and integral role in the educational mission of the university. This 
means treating the entire student government and all its activities as 
the ‘‘learning laboratory’’ to which the majority alluded in Alabama 
Student Party. The attorney should assist in the drafting or modification 
of the student-government bylaws in order to assure that the school’s 
educational function is emphasized throughout. More specifically, the 
bylaws themselves should spell out, in sufficient detail, that the can- 
didates for student-government office are participants in a university- 
sponsored educational exercise that will be subject to the rules and 
regulations promulgated by the university, for the sake of specified 
educational goals. Needless to say, in light of the precedents examined 
here, the university must not permit any attempt to suppress a particular 
point of view in student-government campaigning. The approaches 
suggested here should enable the university to carry out the first 
amendment’s mandate while regulating student-government activities 
so as to promote, not to hinder, the fulfillment of the university’s 
educational functions. 
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CASE COMMENT 


Gehling v. St. George’s University 
School of Medicine, Ltd.: Continued 
Erosion of Colleges’ and Universities’ 
Duty to Students Injured in Collegiate 

Activities 


INTRODUCTION 


Gehling v. St. George’s Univ. School of Medicine Ltd.‘ demonstrates 
an increasing reluctance on the part of courts to impose tort liability 
on colleges and universities for student injuries. In large part, this 
stems from changing attitudes regarding the proper relationship be- 
tween a university and its student body.* Although at one time courts 
viewed universities as substitutes for parental authority (known as in 
loco parentis), modern courts have narrowed the university’s duty to 
protect and nurture its students.* Courts also have drawn on other legal 
principles to limit further the tort liability of universities resulting from 
student injuries.® 

This Case Comment examines three ways in which courts have limited 
the tort liability for college- and university-related injuries to students. 
Part I examines how the erosion of student-university special-relation- 
ship theories, such as in loco parentis, have narrowed the traditional 
duty of care that a university owes to its student body. Part II examines 
how the courts have considered a university’s status as a ‘‘sponsor’’ of 
a student event in determining whether the university owed its students 





1. 705 F. Supp. 761 (E.D.N.Y. 1989). 

2. The erosion of the in loco parentis doctrine as evidenced in Bradshaw v. Rawlings 
marked a significant change in the perception of the student-university relationship by 
the courts. 612 F.2d 135 (3d Cir. 1979); See also Healy v. James, 408 U.S. 169, 196-201, 
92 S. Ct. 2338, 2354-2356 (1971) (the Twenty Sixth Amendment to the United States 
Constitution in 1971, along with other factors, has changed the student-university rela- 
t. onship). 

3. See, e.g., supra note 2. 

4. See, e.g., supra note 2. 

5. See generally, Comment, Tort Liability of Colleges and Universities for Injuries 
Resulting from Student Alcohol Consumption, 14 J.C.U.L. 399 (1987) (comment discusses 
the application of various tort theories to situations involving colleges and universities). 
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a duty of care. Part III examines how the courts have used the common- 
law doctrine of assumption of risk to limit further universities’ tort 
liability arising from student injuries. 


FACTS 


Earl Gehling was a medical student at St. George’s University Medical 
School (SGU) on the island of Grenada.* On April 18, 1982 Gehling 
participated in a race in Grenada that was approximately 2.5 miles in 
length.” While the race began and ended at SGU,*® most of the race 
encompassed public roads.° The race took place late in the afternoon 
on a hot, humid day.’° Over one hundred people, including non-medical 
students, participated." 

Although Fred Tilden, a medical student, organized the run,’* SGU 
contributed to the race’* in several ways. SGU publicized the race in 
the University’s annual newsletter,* contributed money to the race,*® 
and allowed part of the race to occur on SGU property.’® In addition, 
SGU’s business administrator, Gary Sallin, followed the runners in a 
University vehicle equipped with oxygen in order to aid students as 
needed.’”? SGU did not provide any doctor or ambulance at the finish 
line.*® 

Gehling was twenty-five years old and approximately seventy-five 
pounds overweight.’® Gehling also suffered from high blood pressure” 





6. Gehling v. St. George’s Univ. School of Medicine, Ltd., 705 F. Supp. 761, 762 
(E.D.N.Y. 1989). 

7. Id. at 763. 

8. The race began in front of the ‘‘True Blue’ campus of SGU and ended at the 
‘Grande Anse’’ campus. Id. 

9. Most of the race took place on public roads between SGU’s two campuses. Id. 

10. The temperature was approximately 80-85 degrees fahrenheit. Id. 

11. Participants, in addition to medical students, included Vice Chancellor, Dr. 
Geoffrey Bourne, members of the SGU faculty along with their families, Grenadians and 
children. Gehling, 705 F. Supp. at 763. 

12. Id. 

13. The race itself was a regular event, having been held annually over the previous 
two or three years, and was called either the ‘‘St. George’s University School of Medicine’s 
Bi-Annual Road Race’’ and/or the ‘‘True Blue Road Race.’’ SGU was fully aware of and 
consented to the annual event. Id. 

14. SGU’s newsletter was an official University publication and was both controlled 
and edited by high-level administrators. Id. 

15. SGU contributed money out of its activity fund to pay for the t-shirts and trophies 
for participants. Id. 

16. Gehling, 705 F. Supp. at 763. 

17. Id. 


18. However, students did provide water, ice and towels at the finish line. Id. 
19. Id. 


20. Gehling suffered from high blood pressure which is also known as hypertension. 
Id. 
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and an enlarged heart.”: Before the race began, Gehling took ephedrine, 
an amphetamine-like substance that accelerates the heart rate.?? 

After Gehling completed the race and crossed the finish line, he 
acted irrationally and collapsed.?* Students held Gehling down and 
applied ice and wet towels to his body in an attempt to cool him 
down.” Other students and physicians at the race also attempted to 
help Gehling.?> After Gehling spent fifteen or twenty minutes in the 
shade, officials transferred him to an air-conditioned office in SGU’s 
anatomy laboratory where he lost consciousness.” An ambulance took 
Gehling to St. George’s General Hospital, owned and controlled by the 
government of Grenada,”” where he remained comatose until his death 
on April 19, 1982.78 An autopsy revealed that Gehling died of cardiac 
arrest caused by his physical condition, aggravated by participation in 
the race and the humid climate.” 

Rose Gehling,*° the decedent’s mother, sued SGU, claiming that the 
University was negligent in: (1) conducting the road race; (2) permitting 
Earl Gehling to participate in the road race; and, (3) inadequately 
treating him from the time of his collapse until the time of his death.** 
Mrs. Gehling alleged two alternative duties that SGU owed to Earl 
Gehling. First, as sponsor of the event, SGU owed to participants the 
duty to control, monitor or otherwise supervise the event, which SGU 
failed to do.** Alternatively, SGU had a ‘“‘special relationship’ with 





21. The left ventricle of Gehling’s heart was hypertrophied, or enlarged. Gehling, 705 
F. Supp. at 763. 

22. This was determined from a toxicology report that was conducted in Pennsylvania. 
Id. at 764. 

23. Id. 

24. Id. 

25. Some of the assisting students had training in emergency medicine. Also, Dr. 
Biddy Pole, a physician who worked at St. George’s Hospital along with a visiting 
professor, Dr. Cyrus, were present and attempted to aid Gehling at the finish line. Id. 

26. Gehling, 705 F. Supp. at 763. 

27. Id: 

28. Physicians at St. George’s Hospital attempted to save Gehling in a variety of 
ways, including ice packs and intravenous fluids to cool his body, valium to control his 
convulsions and, as a last resort, an epinephrine injection directly into his heart. Id. 

29. Dr. James O’Connor stated that Gehling died of cardiac arrest associated with 
hypertrophy of the left ventricle of the heart, subendocardial fibrosis, and microscopic 
evidence of myofibrillary degeneration of the cardiac fibers in the left ventricle. Dr. 
O’Connor further stated that the ‘‘enticing factor. . .was the race he had just completed 
under the tropical conditions of Grenada.’’ Id. at 765. 

30. Rose Gehling sued SGU as the Administratrix of her son’s estate, on her own 
behalf, and on behalf of her deceased husband. 

31. Gehling v. St. George’s Univ. School of Medicine, Ltd., 698 F. Supp. 419, 426. 
Since none of the people who rendered assistance to Gehling were employees of SGU, 
the University could not be held vicariously liable for any malpractice or negligence. 
Additionally, the court found that there was no evidence to support plaintiff’s argument 
that SGU was liable for inadequate treatment. Therefore, the third claim was dismissed. 
Gehling, 705 F. Supp. at 766. 

32. Id. 
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Gehling, making SGU responsible for controlling or managing the race.** 
The United States District Court for the Eastern District of New York 
held that because SGU only sponsored the event, unlike the students, 
who managed it, SGU ‘‘was not responsible for the conduct thereof.’’* 
The court reasoned that SGU owed Gehling no special duty because it 
could not control the event sufficiently to protect participants from 
negligence in the conduct or organization of the race.** As far as 
plaintiff’s claim of a ‘‘special relationship,’ the court found that SGU 
owed Gehling a duty to exercise reasonable care to prevent injury to 
people on its property.** SGU’s duty was to exercise the necessary care 
to ensure that nothing on its property, at the beginning or end of the 
race, injured the runners.*” The court stated that SGU had fulfilled its 
obligation in this respect.** 

Further, the court held that in entering the race, Gehling assumed 
the risk of his death.*® The court reasoned that Gehling, as a sixth- 
semester medical student, was chargeable with knowledge that his 
physical condition, together with the climate and his use of an am- 
phetamine-like substance, would put him at risk during the race.*° Last, 
the court held that even if SGU had a duty to control the race, its 
failure to do so was not the proximate cause of Gehling’s death.* 
Rather, the court held that Gehling’s physical condition and the cir- 
cumstances under which he participated in the race caused his death.*? 
Accordingly, the court entered judgment in favor of SGU.** 


I. THE UNIVERSITY AND THE Duty OF CARE 


The pertinent issue is whether Gehling is consistent with the trend 
in American courts to find institutions of higher education not liable 





33. Id. 

34. The court based its ‘‘sponsorship’’ characterization on Vogel v. West Mountain 
Corp., 97 A.D.2d 46, 470 N.Y.S.2d 475 (1983). Id. at 765. 

35. Id. at 766. 

36. In failing to find that a special relationship existed which obligated the University 
to supervise the race, the court relied upon Pulka v. Edelman, 40 N.Y.2d 781, 358 N.E.2d 
1019, 390 N.Y.S.2d 393, (1976), in which the court held that a duty to control others 
arises only when: (1) the relationship between defendant and the person who threatens 
the harm to the third person may be such as to require the defendant to attempt to 
control the other’s conduct; or, (2) there may be a relationship between the defendant 
and the person exposed to harm which requires a defendant to afford protection from 
certain dangers, including the conduct of others. Id. at 783, 390 N.Y.S.2d at 395, 358 
N.E.2d 1021. 

37. The duty to exercise reasonable care under the circumstances in the operation of 
the race was up to the students who organized the event. Gehling, 705 F. Supp. at 766. 

38. Id. 

39. Id. at 766-767. 

40. Id. at 767. 

41. Id. 

42. Gehling, 705 F. Supp. at 767. 

43. Id. at 767-768. 
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for injuries to students. This part of the Case Comment focuses on the 
history of college and university liability for injuries sustained by 
students in school-related events, including the theories under which 
students have attempted to hold colleges and universities liable, and 
the impact of the Gehling decision. 


A. The History of College and University Liability for Injuries 
Sustained by Students in School-Related Events. 


To be liable for negligence, one must owe a duty to another, the 
breach of which is the proximate cause of the other’s injury.** Absent 
a duty, there can be no breach and, therefore, no liability.** At common 
law, an actor who injures another by an affirmative act is liable without 
great regard even for fault.** In contrast, ‘‘[t]he fact that [an] actor 
realizes or should realize that action on his part is necessary for 
another’s aid or protection does not of itself impose upon him any duty 
to take such action.’’*” This distinction in duty lies between action and 
inaction, or ‘‘misfeasance’’ and ‘‘nonfeasance.’’** Liability for nonfea- 
sance first appeared in, and is still largely confined to, situations in 
which a special relationship between the parties obligates an actor to 
exercise a duty of care to aid or protect the other.*® 

In the college and university context, plaintiffs have attempted to 
premise tort liability on the university-student relationship, especially 
in cases in which the institution did not directly cause the injury.*° 
Prior to the 1960s, courts permitted this type of action under the 
doctrine of in loco parentis,*! in which the institution assumed the 
legal responsibility for children in place of the parents. In this capacity, 
institutions of higher education had complete legal authority over and 
responsibility for the students.** 





44. Id. 

45. 705 F. Supp. at 766. 

46. RESTATEMENT (SECOND) OF TorTs § 314 (1977). 

47. Id. 

48. Id. 

49. Id. Some of the special relationships listed in RESTATEMENT (SECOND) OF TorTs § 
314A include: common carriers and passengers; innkeepers and guests; landowners and 
invitees; and, custodial relationships, in which one of the parties is deprived of normal 
opportunities for protection, required by law. In these special relationships, the actor is 
required to: (a) protect them against unreasonable risk of physical harm; and, (b) to give 
them first aid after the actor knows or has reason to know that they are ill or injured 
and to care for them until they can be cared for by others. Id. 

50. If the college were to undertake any affirmative, positive action, then it is under 
a duty to do it with due care. 

51. Barr v. Brooklyn Children’s Aid Society, 190 N.Y.S. 296, 297 (1921); cf. Gott v. 
Berea College, 156 Ky. 376, 379, 161 S.W. 204, 206 (Ky. Ct. App. 1913) (College 
authorities stand in loco parentis concerning the physical and moral welfare and mental 
training of the pupils). 

52. Gregory, Alcohol Consumption by College Students and Related Liability Issues, 
14 J. L. & Epuc. 43 (1985). The doctrine of in loco parentis is based upon the belief that 
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Today, however, courts disfavor in loco parentis and seldom impose 
liability based on that theory.** Consequently, plaintiffs continue to 
search for different legal theories to hold institutions of higher education 
liable for injuries sustained during, or as a result of, school-related 
activities. 


B. Present Theories Under Which Plaintiffs Attempt to Establish 
Liability in School-Related Events. 


Plaintiffs frequently assert, as did the plaintiff in Gehling, that the 
college or university, by reason of its ‘‘special relationship’’ with the 
students, has a duty to take reasonable measures to protect students 
from injuries during school-related events.** Under this theory plaintiffs 





young students still need guidance and protection. Id. at 43. To effectuate those goals, 
universities were to supervise the students’ conduct as would their parents. However, if 
the university breached this duty, then it could be held liable. 

53. As a result of the Twenty Sixth Amendment to the United States Constitution in 
1971, and other factors, the relationship among colleges and universities and students is 
drastically changing. Healy v. James, 408 U.S. 169, 196-201, 92 S. Ct. 2338, 2354-2356 
(1971). Cf. Bradshaw, 612 F.2d at 139-140 (3d Cir. 1979) (through constitutional and 
legislative changes and new customs, rights formerly possessed by college administrations 
have been transferred to students.) Id. at 138-139. But Cf. Szablewicz and Gibbs, Colleges 
Increasing Exposure to Liability: The New In Loco Parentis, 16 J. L. & Epuc. 453, 465 
(1987) (an emergence of the doctrine is occurring, with revisions, in areas related to the 
protection of student safety). However, the cases cited by Gibbs are civil action based 
upon criminal acts of third persons. They do not involve negligence in the supervision 
of students, or events. 

54. Cf. Bradshaw, 612 F.2d at 135 (student who was injured in alcohol-related car 
accident while being driven home from a school sponsored picnic claimed that the 
college owed him a duty of either supervising or controlling the picnic, or of protecting 
him from the person driving drunk); Heller v. Consol. Rail. Corp., 576 F. Supp. 6 (E.D. 
Pa. 1982), aff’d., 720 F.2d 662 (3d Cir. 1983) (plaintiff, who was electrocuted, claimed 
that the university owed him a special duty to protect him from his own volitional act 
of climbing upon a rail car which was adjacent to university); Stephenson v. College 
Misericordia, 376 F. Supp. 1324 (M.D. Pa. 1974) (plaintiff, who was injured after falling 
off a horse, during horseback riding class at an equestrian center, alleged that the 
university which offered the event for credit, had a duty to supervise and make sure the 
center was competent); Baldwin v. Zoradi, 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 
(1981) (plaintiff who was injured during speed contest held subsequent to drinking on 
campus alleged that the university had a duty to supervise in lieu of the student- 
university special relationship); Beach v. University of Utah, 726 P.2d 413 (Utah 1986) 
(plaintiff who was injured on a university-sponsored field trip after she wondered from 
campsite brought an action against the university alleging that the special relationship 
created an affirmative duty to protect her); Campbell v. Bd. of Trustees of Wabash 
College, 495 N.E.2d 227 (Ind. Ct. App. 1986) (plaintiff who sustained injuries as a 
passenger in an automobile driven by a fraternity member alleged that the college owed 
her a duty of protection); Eiseman v. State, 70 N.Y.2d 175, 511 N.E.2d 1128, 518 
N.Y.S.2d 608 (1987) (the action was brought against the state arising from the murder 
and rape of a college student and the stabbing of a non-student. Plaintiff alleged that 
the university failed to supervise the ex-convict properly); Kirk v. Washington State 
Univ., 109 Wash.2d 448, 746 P.2d 285 (Wash. 1987) (college cheerleader who was injured 
during unsupervised practice alleged that the university owed a duty to supervise); Mintz 
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claim that institutions should control, monitor, or otherwise supervise 
the events. In the leading case in this area, Bradshaw v. Rawlings, 
the plaintiff was injured when the car in which he was a passenger 
careened off the road into a ditch. At the time of the accident the 
plaintiff was returning from a school-sponsored picnic at which alcohol 
was served. A minor using college funds purchased the alcohol. The 
driver of the automobile became intoxicated at the picnic. The United 
States Court of Appeals for the Third Circuit held that no custodial 
relationship existed between the college and student,** and that there 
existed no special relationship imposing upon the college a duty either 
to control the third-person driver of the automobile, or to extend the 
right of protection to the plaintiff while traveling from the picnic.” 

The court’s rationale in Bradshaw is twofold.* First, the court rea- 
soned that the university lacked notice of a need to exercise control 
over the students. The court found that notice of students’ need for 
supervision could not be inferred from the age of the students,*® as 
plaintiff had claimed. Indeed, societal acceptance of college-age beer 
drinking was relevant to the question of notice. Second, the court 
cited the impossibility of controlling student consumption of alcohol 
off campus as an important factor in its decision.” 

Although some courts have reached results at variance with Brad- 
shaw, other courts have followed the Third Circuit’s reasoning and 





v. State, 47 A.D.2d 570, 362 N.Y.S.2d 619 (N.Y. App. Div. 1975) (action brought against 
state for the death of two college students in a canoeing accident. Plaintiffs claimed that 
the university failed to supervise the outing which the institution had encouraged as an 
extracurricular activity); Rubtchinsky v. State Univ. of N. Y. at Albany, 46 Misc. 2d 679, 
260 N.Y.S.2d 256 (N. Y. 1965) (plaintiff who was injured during an extracurricular 
pushball game off school grounds claimed that the university breached its duty to 
supervise the event); Swanson v. Wabash College, 504 N.E.2d 327 (Ind. Ct. App. 1987) 
(student brought an action against college for injuries sustained while participating in 
recreational baseball practice claiming that the college owed him a duty to supervise.); 
University of Denver v. Whitlock, 744 P.2d 54 (Colo. 1987) (student brought a negligence 
action against the university for injuries sustained in a trampoline accident at his fraternity 
house, claiming that the student-university relationship was a special relationship that 
gives rise to a duty to take reasonable measures, including supervision, to protect the 
student from injuries). 

55. 612 F.2d 139 (3d Cir. 1979), cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980). 

56. Id. at 141. 

57. Id. at 142. 

58. Cf. Comment, Torts - Negligent Supervision - College Liability - Student Intoxi- 
cation Injury: Bradshaw v. Rawlings, 19 Dug. L. REv. 381 (1980) (‘‘A close look at the 
Bradshaw court’s rationale reveals that lack of notice of a need to exercise control over 
students was a significant factor in its ultimate determination that the school had no 
legal duty to supervise the picnic.’’) Id. at 393. 

59. Bradshaw, 612 F.2d at 140. 

60. Id. at 142 (beer drinking, which is accepted by society ai large and is a common 
experience of college students, does not create a special relationship upon which to 
predicate liability). 

61. ‘‘Under these circumstances, we think it would be placing an impossible burden 
on the college to impose a duty in this case.’’ Bradshaw, 612 F.2d at 142. 

62. See supra note 54. 
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have refused to attach liability.** However, in reaching the same result 
as the Bradshaw court, the district court in Gehling followed a some- 
what different line of reasoning. In the Bradshaw line of cases, the 
courts, in determining whether a duty exists, have relied heavily on 
foreseeability and notice of danger to the institutions.“ In Gehling, 
however, the court relied principally on the fact that SGU was only a 
sponsor® and unable to control the event. The court did not consider 
notice and foreseeability relevant to the issue of creation of a duty. 
Rather, the court considered them important only to the issue of 
causation.** The court found that the cause of Gehling’s death was his 
physical condition and the circumstances under which he ran the race; 
the court found that he assumed the risk.** Under the analysis in 
Gehling, even if there was a duty created by the student-university 
special relationship, the decedent’s own negligent conduct was the 
proximate cause of his death. 

Students also frequently assert that, as invitees of the college or 
university, the institution owes them a duty of reasonable care to make 
the premises reasonably safe.© Liability of the university under this 





63. Cf. Baldwin v. Zoradi, 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 (1981) (even 
though a harm may be foreseeable, a concomitant duty associated with a special rela- 
tionship does not always follow. Rather, the question is whether the risk of harm is 
sufficiently high and the amount of activity needed to protect against harm is sufficiently 
low to bring the duty into existence); Beach v. University of Utah, 726 P.2d 413 (Utah 
1986) (university did not have a special relationship with the injured student so as to 
create a duty to protect the student where the teacher did not or should not have known 
of the danger. Additionally, it would be unrealistic tc impose upon a university the 
responsibility for preventing students from illegally consuming alcohol); Eiseman v. 
State, 70 N.Y.2d 175, 511 N.E.2d 1128, 518 N.Y.S.2d 608 (1987); Heller v. Consol. Rail. 
Corp. 576 F. Supp. 6 (E.D. Pa. 1982) aff'd. 720 F.2d 662 (3d Cir. 1983); Rubtchinsky v. 
State Univ. of N. Y. at Albany, 46 Misc. 2d 679, 260 N.Y.S.2d 256 (N. Y. 1965); 
Stephenson v. College Misericordia, 376 F. Supp. 1324 (M.D. Pa. 1974); Swanson v. 
Wabash College, 504 N.E.2d 327 (Ind. Ct. App. 1987); Turner v. Rush Medical College, 
182 Ill. App. 3d 448, 130 Ill. Dec. 561, 537 N.E.2d 890 (Ill. Ct. App. 1989) (plaintiff 
failed to establish that the school owed him a duty to take certain medical precautions 
after a professor required him to run a mile for an experiment and plaintiff was injured. 
A reasonable person would not have foreseen that the run would cause the student to 
be hospitalized for extreme exertional rhabodomyolysis. The court also looked to the 
magnitude of the burden to guard against the injury and the consequence of placing the 
burden on the school); University of Denver v. Whitlock, 744 P.2d 54 (Colo. 1987). 

64. See, e.g., supra note 63. 

65. See, e.g., infra text accompanying notes 75-104. 

66. The Gehling court cited Pulka v. Edelman in which the New York Court of 
Appeals stated: ‘‘When a duty exists, non-liability in a particular case may be justified 
on the basis that an injury is not foreseeable.’’ Pulka, 40 N.Y.2d 781, 786, 358 N.E.2d 
1019, 1022-23. Gehling, 698 F. Supp. at 426. 

67. Gehling, 705 F. Supp. at 766. 

68. Id. at 767. 

69. Cf. Mortiboys v. St. Michael’s College, 478 F.2d 196 (3d Cir. 1973) (although a 
duty existed, the institution acted reasonably in maintaining ice arena); Bearman v. 
University of Notre Dame du Lac, 453 N.E.2d 1196 (Ind. Ct. App. 1983) (plaintiff was 
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theory is based upon its status as landowner,” not upon any special 
student-university relationship. In almost all cases in which plaintiffs 
have advanced this argument, the courts have classified students as 
invitees.” Courts have been more willing to attach liability in these 
cases because it comports with traditional tort-law principles.” 
Gehling found that, because a portion of the race occurred on Uni- 
versity grounds, the University owed Gehling a duty based upon his 
status as an invitee.”* The court held that, because there was no evidence 
that the land was dangerous or unsafe, the University was not liable.” 


C. Impact of Gehling : Higher Education and Special Relationships. 


In Gehling, the court refused to find SGU liable based upon a special 
relationship between the University and the decedent. In so doing, 
however, the court departed from the traditional reasoning used by 
courts in the college and university context. Instead of looking to 
whether the injury was foreseeable (in addition to the institution’s 
ability to control the event), the Gehling court relied principally on the 
inability of SGU to control the event in determining whether a duty 
existed. A possible implication of this reasoning is that a college or 
university can support an event, without controlling it, and not be 
liable for injuries that occur, no matter how foreseeable the harm. 
Pursuing such a policy, however, would not be prudent because a court 
may impose liability if it finds that the university had a duty to control 
the event. 





injured when knocked down by a drunk spectator following a football game. The court 
held that the University was under a duty to take reasonable precaution to those who 
attended the games from injury caused by third persons); Drew v. State, 146 A.D.2d 847, 
536 N.Y.S.2d 252 (Sup. Ct. App. Div. 1989) (student brought action after injuring his 
knee on a playing field not designated for football, the court held that the duty was to 
use reasonable care under the circumstances to prevent injury to the participating 
students); Stockwell v. Board of Trustees of Leland Stanford Jr. Univ., 64 Cal. App. 2d 
197, 148 P.2d 405 (1944) (action by student for injury to his eye from a BB gun. The 
court ruled that it could not be inferred that this was a malicious act and that the 
evidence adduced that the University had permitted the use of the gun, thereby making 
the premises unreasonable dangerous). 
70. Miyamoto, Liability of Colleges and Universities for Extracurricular Activities, 15 
J.C.U.L. 149, 170 (1988). 
71. See, e.g., supra note 63. 
72. Cf. RESTATEMENT (SECOND) OF TORTs: 
A possessor of land is subject to liability for physical harm caused to his invitees 
by a condition on land if, but only if, he 
(a) knows or by the exercise of reasonable care would discover the condi- 
tion, and should realize that it involves an unreasonable risk of harm 
to such invitees, and 
(b) should expect that they will not discover or realize the danger, or will 
fail to protect themselves against it, and 
(c) fails to exercise reasonable care to protect them against the danger. 
RESTATEMENT (SECOND) OF TorTs § 343 (1963-64). 
73. Gehling, 705 F. Supp. at 766. 
74. Id. 
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II. SPONSORSHIP: A POSSIBLE DEFENSE AGAINST NEGLIGENCE FOR 
UNIVERSITIES 


In holding that SGU was not liable for Gehling’s death the Gehling 
court reviewed several common-law tort principles.”> By comparison, 
the court’s determination that SGU owed Gehling no duty of care 
because it was merely a ‘‘sponsor’’’® of the race represents a novel 
legal classification and merits examination. The court in Gehling rea- 
soned that, because SGU only sponsored the race, it did not have 
enough control over the event to prevent any injuries.”” Absent this 
ability to control, SGU owed no sponsorship-based duty to Gehling.” 

The court based this ‘‘sponsorship’’ category on Vogel v. West Moun- 
tain Corp.” In Vogel, the plaintiff sued Miller Brewing Company 
(Miller) for injuries she sustained as a participant in a race that was 
advertised as the ‘‘Miller Ski Club Slalom.’’*° The plaintiff claimed that 
Miller was a sponsor of the race and as such was ‘‘negligent in failing 
to properly arrange the race course and in failing to warn of the dangers 
inherent in ski racing.’’*? Miller’s alleged sponsorship consisted of one 
of its distributors contributing racing bibs and banners bearing the 
‘‘Miller High Life’’ logo to West Mountain where the race took place.*? 

The New York Supreme Court, Appellate Division, held that even if 
Miller was a sponsor of the race, it was not liable to the plaintiff.” 
The court reasoned that Miller had no control over the event, noting 
that the race did not even occur on Miller’s property.** The court stated 
that a sponsor can only be held liable when it has ‘‘sufficient control 
over the event to be in a position to prevent the negligence.’’® In 
addition, the court noted that Miller had no duty to assume control 
over the event because it did not have a ‘‘special relationship’’ with 
the participants.** Last, the court stated that imposing liability on 
sponsors would discourage their participation in future events.*’ 





75. Gehling, 705 F. Supp. at 766-67. For a comprehensive discussion of common- 
law principles of tort liability applied in a university setting, see Comment, Tort Liability 
of Colleges and Universities for Injuries Resulting from Student Alcohol Consumption, 
14 J.C.U.L. 399 (1987). 

76. Gehling, 705 F. Supp. at 765. 

77. Id. at 766. The court determined that although SGU was aware of the race, it did 
not control, monitor or supervise the event. Further, even as a sponsor, SGU would need 
to have control over the race in order to have a duty to prevent injury. 

. Id. 

. 97 A.D.2d 46, 470 N.Y.S.2d 475 (3 Dept. 1983). 
. Id. at 46, 470 N.Y.S.2d at 476. 

. Id. at 47, 470 N.Y.S.2d at 476. 

. Id. 

ad: 

. Vogel, 97 A.D.2d at 48, 470 N.Y.S.2d at 476-477. 
. Id. at 49, 470 N.Y.S.2d at 477. 

. Id. at 50, 470 N.Y.S.2d at 478. 

. Id. 
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The Vogel standard for applying sponsorship status can be distin- 
guished from the Gehling standard in several ways. First, the partici- 
pants of the race in Gehling consisted of students of SGU,** while the 
participants of the race in Vogel had no relationship whatever with 
Miller.*° In Vogel, the court held that because no special relationship 
existed between the parties,’ Miller had no duty to assume control 
over the event.*' In contrast, while the courts have narrowed the duty 
of colleges to their students, there is still clearly a relationship.” 
Second, part of the race in Gehling was conducted on SGU property,” 
while none of the slalom race occurred on property owned by Miller.®* 
While the court in Gehling did require SGU to make the premises 
reasonably safe, that part of the race was conducted on its property 
suggests that SGU had greater control over the events than did Miller. 
Last, the Vogel court seemed to define sponsorship in commercial 
terms.’ The court recognized that commercial gain motivated Miller’s 
sponsorship. SGU, on the other hand, sponsored the race for its 
students. 

In light of these differences, Gehling represents a broader application 
of sponsorship-status theory than Vogel. The Gehling court, however, 
may have extended sponsorship status to SGU for several reasons. 
Gehling could be viewed as consistent with the general trend of re- 
stricting the liability of universities for injuries to their students.” In 
addition, because the court found that Gehling assumed the risk of 
injury during the race,’ the court may have been less hesitant to apply 
sponsorship status to SGU without any accompanying liability. Like- 
wise, because the court found that SGU was not the proximate cause 
of Gehling’s death," whether the University had a duty as the race’s 
sponsor was not essential to determining the case.'” 





88. Gehling, 705 F. Supp. at 763. 

89. Vogel, 97 A.D.2d at 50, 470 N.Y.S.2d at 478. 

90. Id. The court stated that Miller, as a sponsor, did not have a special relationship 
with West Mountain in which Miller would have a duty to take control of the race. 

91. Id. 

92. See e.g., supra notes 44-74 and accompanying text. 

93. See e.g., Mintz v. State, 47 A.D.2d 570, 362 N.Y.S.2d 619 (1975) (court recognized 
that although the University only indirectly encouraged a canoe outing, it had a duty to 
properly supervise. This case implicitly recognized a special relationship between colleges 
and students in school related activities. 

94. Gehling, 705 F. Supp. at 763. 

95. Vogel, 97 A.D.2d at 46, 470 N.Y.S.2d at 476. 

96. Gehling, 705 F. Supp. at 763. 

97. The court stated: ‘‘While it cannot seriously be disputed that a sponsor benefits 
by the promotion of its product, financial gain does not of itself give rise to a legal 
obligation.’’ Vogel, 97 A.D.2d at 50, 470 N.Y.S.2d at 478. 

98. Id. 

99. See, e.g., Bradshaw, 612 F.2d at 139-140 (The court rejects in loco parentis 
doctrine as outdated); Comment, Tort Liability of Colleges and Universities for Injuries 
Resulting from Student Alcohol Consumption, 14 J.C.U.L. 399, 401 (1987). 

100. Gehling, 705 F. Supp. at 767. 
101. Id. 
102. Since SGU would clearly not have been liable for Gehling’s death based upon 
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The designation of universities as sponsors of student activities may 
be inappropriate for several reasons. First, it may be difficult for courts 
to determine what activities constitute mere sponsorship. Given the 
broad range of university-based extracurricular activities, it may be 
impossible to develop a workable standard for determining when the 
university is exclusively a sponsor. This also may encourage universities 
to assume less control over student activities in an effort to acquire 
sponsorship status. In addition, the sponsorship category may be more 
appropriate in a strictly commercial setting because sponsors generally 
have little control over the events and usually have no special relation- 
ship with the participants.’ Last, the use of sponsorship status in a 
commercial setting may encourage businesses to contribute to events 
without fear of incurring liability.1~ 

In sum, although the sponsorship category seems inappropriate when 
applied in a collegiate setting, it may become a recognized principle 
because of the trend of limiting a university’s liability to its students. 
However, designating SGU a sponsor without any accompanying duty 
may have been based heavily on the unique facts of Gehling. Accord- 
ingly, other courts may be less willing to hold that a university is only 
a sponsor when the equities of the case more strongly favor the student. 


III. ASSUMING THE RISKS OF THE ROAD RACE 


American higher education has long emphasized the importance of 
physical development in conjunction with intellectual development. 
Accordingly, college students spend a significant portion of their time 
in pursuits outside the classroom, particularly athletic activities.1° Not 
surprisingly, therefore, a corpus of case law has developed which 
involves students injured in extra-curricular athletic activities who sue 
the college or university in negligence.‘ The cases have advanced a 
number of different theories, including in loco parentis and premises 
liability.*°’ In defense, colleges and universities often assert assumption 
of risk on the part of the injured student, a defense widely employed 





102. Since SGU would clearly not have been liable for Gehling’s death based upon 
common law tort liability, it was not necessary for the court to determine whether SGU 
owed Gehling a duty of care as the sponsor of the race. 

103. See, e.g., Vogel, 97 A.D.2d at 47, 470 N.Y.S.2d at 476. Miller’s only relationship 
to the race was the contribution by one of its distributors of banners and bibs with the 
company logo. 

104. In Vogel the court stated: ‘‘[A]s a practical matter, to extend legal liability over 
a sponsor of an athletic event would prove an undue expansion of the sponsorship 
relationship, the net result of which would be to discourage further participation.’’ Id. 

105. See generally MILLER & JONES, Out of Class Activities, in THE MODERN AMERICAN 
COLLEGE: RESPONDING TO THE NEW REALITIES OF DIVERSE STUDENTS AND A CHANGING SOCIETY 
657 (Chickering ed. 1981). 

106. Injuries sustained in inter-collegiate sporting events are beyond the scope of this 
comment. 

107. See supra notes 44-74 and accompanying text. 
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in cases involving injuries sustained by participants in, or spectators 
at, sporting events.’ Gehling represents a successful assertion of this 
defense. 

In Gehling, the United States District Court for the Eastern District 
of New York emphasized that, regardless of whether SGU or the student 
organizers owed a duty to use reasonable care when supervising the 
road race, their acts or omissions were not the proximate cause of 
Gehling’s death.’ The court concluded that Gehling assumed the risk'”® 
that the confluence of conditiviis known to him, i.e., his poor physical 
condition’ coupled with the balmy weather conditions during the 
race,'’? could result in his injury or death. Accordingly, the court 
dismissed the action. The sweeping effect of the court’s conclusion 
suggests the potency of assumption of risk as a defense in actions by 
injured students against colleges and universities. For this reason, the 
doctrine and its application warrant closer examination. 


A. Assumption of Risk Generally 


One assumes the risk of injury when one has knowledge of the risk,’ 
appreciates the nature and extent of the risk,’* and voluntarily consents 





108. See, e.g., Maddox v. New York, 66 N.Y.2d 270, 487 N.E.2d 553, 496 N.Y.S.2d 
726 (1985) (professional baseball player injured after slipping in water puddle, which he 
had noticed earlier, assumed risk of his injury). 

109. See supra note 42. 

110. See supra note 39. 

111. See supra notes 19-21. 

112. See supra note 10. 

113. Most courts require actual as distinguished from constructive knowledge. See, 
e.g., Meese v. Brigham Young Univ., 639 P.2d 720, 724 (Utah 1981) (plaintiff must have 
actual knowledge of risk of danger, and ‘‘it is not sufficient to say that in the exercise 
of ordinary care, one would know that danger exists’’); Cincinnati, New Orleans & Texas 
Pacific Railway Co. v. Thompson, 231 F. 1, 9 (6th Cir. 1916) (‘‘Knowledge of the risk 
is the watchword of assumption of risk.’’); Garcia v. City of South Tucson, 131 Ariz. 
315, 319, 640 P.2d 1117, 1121 (1981) (‘‘A general knowledge of ‘a danger’ is not 
sufficient, but rather plaintiff must have actual knowledge of the specific risk which 
injured him. . .’’). 

114. The standard used to determine whether a plaintiff understood the nature, char- 
acter, and extent of a particular risk is a subjective one. RESTATEMENT (SECOND) OF TORTS 
§ 496D comment c (1965); Sinai v. Polinger Co., 498 A.2d 520, 524 (D.C. 1985) (improper 
jury instruction on assumption of risk because plaintiff, shot by a co-tenant in apartment 
building parking lot, did not subjectively appreciate risk of approaching the co-tenant in 
apartment building parking lot, did not subjectively appreciate risk of approaching the 
co-tenant after prior altercation); O’Connell v. Walt Disney World Co., 413 So.2d 444, 
448 (Fla. Dist. Ct. App. 1982) (despite signing release form, plaintiffs did not assume 
risk of injury resulting from a stampede while horseback riding because plaintiffs could 
not have realized the risk after being assured by stable operators that the walking ride 
was closely supervised); Yankanwich v. Wharton, 460 A.2d 1326, 1331 (Del. 1983) 
(plaintiff held not to have assumed risk of injuries associated with standing behind a 
parked car struck by defendant car driver because plaintiff did not ‘‘subjectively’’ assume 
risk given facts concerning ‘‘what the plaintiff personally saw, knew, understood, and 
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to incur that risk.‘* Assumption of risk can be express or implied, and 
reasonable or unreasonable.'**® Express assumption of risk occurs when 
the plaintiff expressly agrees to relieve the defendant of a duty to 
exercise reasonable care in certain conduct directed towards the plain- 
tiff, and to incur those risks attendant to such conduct.’”” Implied 





appreciated. . .’’). 

Because the standard of inquiry is a subjective one, proof that the plaintiff was aware 
of a genera] danger is usually not sufficient to charge the plaintiff with appreciation of 
the specific risk causing the injury. See Errico v. Washburn Williams Co., 170 F. 852, 
853 (C.C.P.A. 1909) (‘‘A defect and the underlying danger arising from it are not 
necessarily to be identified, and a person may know of one without appreciating the 
other.’’). Nonetheless, some courts permit a defendant to submit circumstantial evidence 
to prove subjective knowledge of a risk, particularly if the risk is patent and obvious to 
the plaintiff or is part of the general knowledge of the community. See, e.g., Harlow v. 
Connelly, 548 S.W.2d 143 (Ky. Ct. App. 1977) (riding with obviously drunk driver); 
Brown v. San Francisco Bull Club, 99 Cal. App. 2d 484, 222 P.2d 19 (1950) (risk of 
being hit by baseball while observing game held to be matter of community knowledge, 
therefore plaintiff charged with knowledge of the risk). Hence, the subjective standard 
used to determine knowledge and appreciation of a risk is not void of objective overtones, 
albeit limited ones. 

Although a plaintiff can assume the dangers of conditions yet unknown and their 
attendant risks (e.g., Baxter v. Grobmyer Bros. Constr. Co., 275 Ark. 400, 403, 631 
S.W.2d 265, 267 (1982) (employees assume. ordinary and obvious risks of job), courts 
will not hold the plaintiff to have assumed risks beyond the ordinary and reasonable 
scope of the unknown conditions. See, e.g., Wright v. Concrete Co., 107 Ga. App. 190, 
192, 129 S.E.2d 351, 353 (1962) (employee ‘‘assumes all risks incident to the employment 
except those arising from any negligence of ...’’ third parties not connected with the 
employment). 

115. ‘‘The basis of assumption of risk is consent to accept the risk.’’ RESTATEMENT 
(SECOND) OF Torts § 496C comment h (1965). The plaintiff must knowingly and voluntarily 
consent in order to relieve the defendant of the duty, if any, to exercise reasonable care 
towards the plaintiff under the circumstances. Thus, the plaintiff who enters into a 
situation involving certain risks does not necessarily relieve others of a duty to use 
reasonable care to prevent injuring the plaintiff. See, e.g., Parker v. Roszell, 617 S.W.2d 
597 (Mo. Ct. App. 1981) (hunter does not assume risk of being shot by other hunters); 
Story v. Howes, 41 A.D.2d 925, 344 N.Y.S.2d 10 (1973) (plaintiff riding bike on Broadway 
not assume risk of being struck by an automobile). A plaintiff who, in an effort to protect 
another person, property or valuable legal right, confronts a dangerous situation negli- 
gently created by the defendant does not necessarily assume the risk of injury. See Cote 
v. Palmer, 127 Conn. 321, 16 A.2d 595 (1940) (mother struck by defendant’s train while 
trying to stop her minor daughter approaching train on opposite side of tracks); Zimny 
v. Cooper-Jarrett, Inc., 8 Conn. App. 407, 513 A.2d 1235 (1986) (plaintiff’s decedent 
struck and killed by defendant’s truck when, after multi-vehicle accident, decedent 
walked around damaged vehicle in order to help mother from the car); Wagenblast v. 
Odessa School Dist., 110 Wash.2d 845, 758 P.2d 968 (1988) (plaintiff school families 
required to sign waiver assuming all risks from inter-scholastic athletics; waiver held 
void as against public policy). These cases demonstrate situations in which plaintiffs 
who freely confront certain risks, but with no intention of relieving other of a duty of 
care towards them, were deemed to have not assumed the risk. 

116. Professor Keeton separates the doctrine into six different categories: express, 
subjectively consensual, objectively consensual, by consent to conduct or condition, 
associational, and imposed. Keeton, Assumption of Risk in Products Liability Cases, 22 
La. L. REv. 122 (1961). 

117. ‘‘Where express assumption of risk occurs, the plaintiff’s consent is manifested 
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assumption of risk involves the notion of association: piaintiff volun- 
tarily enters into a relationship with defendant, knowing that the 
defendant has exposed the plaintiff to an unreasonable risk of harm." 
Both express and implied assumption of risk require the same elements 
of proof, i.e., that the plaintiff voluntarily assumed a subjectively known 
and fully appreciated risk.’ 

In cases involving injuries sustained by participants in, or spectators 
at, athletic events, courts generally consider such participants and 
spectators to have assumed those known risks of injury, provided the 
injury results from inherent risks, i.e., those which are ordinary and 
incidental to the activity itself.12° However, assumption of risk does not 
relieve the owner of the field of play from maintaining the premises in 
a condition as safe as they appear to be.‘?? 


B. Assumption of Risk and Extra-Curricular Athletic Activities 


These general rules for athletic events have carried over to physical 
injuries occurring in the couiext of a college’s or a university’s extra- 
curricular athletic events.'? For example, in Drew v. State,’* a student 





by an affirmatively demonstrated, and presumably bargained upon, express agreement.’’ 
Kirk v. Washington State Univ., 109 Wash. 448, 453, 746 P.2d 285, 288 (1987). 

118. In Hildebrand v. Minyard, 16 Ariz. App. 583, 494 P.2d 1328 (1972), Justice 
Howard, speaking for the Arizona Court of Appeals, stated: 

In the implied assumption of risk situation the consent is manifested by the 

plaintiff’s actions after he has been informed of the nature and magnitude of 

the specific risk. Therefore, when the plaintiff voluntarily enters into some 

relationship with the defendant, with knowledge that the defendant will not 

protect him against the risk, he may then be regarded as tacitly or impliedly 

consenting to the negligence, and agreeing to take a chance. 
Id. at 585, 494 P.2d at 1330. See also Edwards v. Pickens, 66 Misc. 352, 320 N.Y.S.2d 
857 (1971) (licensed driver accompanying defendant driving with only a learner’s permit 
assumed the risk of injury); LeFleur v. Vergilia, 280 A.D. 1035, 117 N.Y.S.2d 244 (1952) 
(plaintiff teaching beginners to drive automobiles). This form of associational or relational 
assumption of risk is also known as ‘‘implied primary’’ assumption of risk. See Shorter 
v. Drury, 103 Wash. 2d 645, 655, 695 P.2d 116, 122, cert. denied, 474 U.S. 827, 106 S. 
Ct. 86 (1985). 

119. Kirk, at 453, 746 P.2d at 288. See F. HARPER & F. JAMES, LAW OF ToRTS 1162-65 
(1956 & Supp. 1968); RESTATEMENT (SECOND) OF TorTs § 496(1) (1965). 

120. See Niemczyk v. Burleson, 538 S.W.2d 737 (Mo. Ct. App. 1976) (participants 
assume those risks which ‘‘ ‘reasonably inhere in the sport so far as they are obvious 
and usually incidental to the game’ ’’) (cases cited); Hale v. Davis, 87 Ga. App. 126, 70 
S.E.2d 923 (1952) (football injury); Heldman v. Uniroyal, Inc., 53 Ohio App. 21, 371 
N.E.2d 557 (1977) (professional tennis player); Kuehner v. Green, 436 So. 2d 78 (Fla. 
1983) (karate injury); Podvin v. Somerton Springs Swim Club, Inc., 406 Pa. 384, 178 
A.2d 615 (1962); but cf. Morris v. Cleveland Hockey Club, 157 Ohio St. 225, 105 N.E.2d 
419 (1952) (plaintiff spectators unfamiliar with hockey and its attendant risks held not 
to have assumed risk of injury resulting from a flying puck.)) 

121. See, e.g., Perretti v. City of New York, 132 A.D.2d 537, 538, 517 N.Y.S.2d 272, 
273 (1987); Ashcroft v. Calder Race Course, Inc., 492 So.2d 1309 (Fla. 1986); Wagner v. 
Thomas J. Obert Enterprises, 396 N.W.2d 223, 226 (Minn. 1986) (roller-skating rink). 

122. See, e.g., Mortiboys v. St. Michael’s College, 478 F.2d 196 (2d Cir. 1973) (student 
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injured his knee when he slipped in a rut while attempting to evade 
an opponent in a touch-footbali game during a freshman-orientation 
program at State University of New York at Albany. The student sued 
the State of New York, claiming that it negligently failed to repair the 
rut.12* Assessing the duties of each party, the Supreme Court, Appellate 
Division, of New York stated: 


Having voluntarily opted to participate [in the football game], 
claimant naturally assumed the risks inherent in the game, effec- 
tively limiting the State’s duty to provide a playing surface with 
‘conditions as safe as they appear to be.’’??5 


The court noted that because the risk of incurring injury while attempt- 
ing to elude an opponent in a football game is one inherent to the 
sport itself, the decisive issue concerned the condition of the playing 
field. The court concluded that the State had adequately maintained 
the field, thereby satisfying its duty of care to prevent injury to partic- 
ipating students.’ Buttressing its opinion, the court stated that the 
university ‘‘is not an insurer’’ of the safety of its students.’?” 


C. The Gehling Court’s Treatment of Assumption of Risk 


In Gehling, the United States District Court for the Eastern District 
of New York, sitting in diversity jurisdiction, decided the case according 





tripping on small lump on rink during ‘‘pickup’’ hockey game); University of Denver v. 
Whitlock, 744 P.2d 54 (Colo. 1987) (trampoline accident at fraternity house); Swanson 
v. Wabash College, 504 N.E.2d 327 (Ind. Ct. App. 1987) (recreational baseball practice); 
Richmond v. Employer’s Fire Insurance Company, 298 So.2d 118 (La. Ct. App. 1974) 
(university baseball practice); Rubtchinsky v. State Univ. of New York at Albany, 46 
Misc. 2d 679, 260 N.Y.S.2d 256 (N.Y. Ct. Cl. 1965) (college freshman injured while 
playing ‘‘pushball’’ during orientation program); Meese v. Brigham Young University, 
639 P.2d 720 (Utah 1981) (student injured using skis rented from university); Chapman 
v. State, 6 Wash. App. 316, 492 P.2d 607 (1972) (trampoline accident during university 
gym class); Kirk, 109 Wash. 448, 746 P.2d 285 (college cheerleader injured during 
unsupervised cheerleading practice). 

123. 146 A.D.2d 847, 536 N.Y.S.2d 252 (1989). 

124. Id. at 847, 536 N.Y.S.2d at 252 (1989). 

125. Id. at 848, 536 N.Y.S.2d at 253-54 (quoting Perretti, supra note 116, 132 A.D.2d 
at 588, 517 N.Y.S.2d at 273) (emphasis added). 

126. Id. at 848-49, 536 N.Y.S.2d at 254. Specifically, the court noted that the State 
had inspected the field one week prior to the accident, and had an established procedure 
of filling any holes or ruts. Id. The court further noted that the plaintiff had overviewed 
the field of play prior to the game, which occurred during day-light hours. Id. Finally, 
the court opined that even if the State had negligently maintained the playing field, the 
plaintiff's ‘‘evasive maneuver’ leading to his foot being trapped in the rut was the 
“competent producing cause of his injury.’’ Id. 

127. Id. at 848, 536 N.Y.S.2d at 253. 
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to New York law, which includes a comparative-fault statute.'?* Inter- 
preting the effect of the statute on the common-law doctrine of as- 
sumption of risk, the New York courts have refrained from abolishing 
this doctrine altogether, opting instead to retain the implied assumption 
of risk as a ‘‘factor to be taken into account in determining the 
proportion of culpable conduct.’’?® Express assumption of risk remains 
a complete bar to recovery.*° 

Addressing assumption of risk in the context of sporting events, the 
Gehling court cited Turcotte v. Fell.’*' In Turcotte, a professional jockey, 
injured when another jockey crossed into his lane during a race, brought 
an action in negligence against the offending jockey, the owner of that 
jockey’s horse and the owner-operator of the racetrack. The New York 
Court of Appeals, adhering to the general rule concerning participation 
in sporting events,'*? stated that such participants incur ‘‘primary as- 
sumption of risk’’ and thus consent to those ‘‘injury-causing events 
which are known, apparent or reasonably foreseeable consequences of 
the participation. . . .’’** The extent of the duty of the owner-operator, 
as owner of the field of play, rests solely in making ‘‘the conditions 
as safe as they appear to be.’’** The court concluded that the track 





128. N.Y. Civ. Prac. L. & R. 1411-13 (Consol. 1988-89). Section 1411 states: 

In any action to recover damages for personal injury, injury to property, or 
wrongful death, the culpable conduct attributable to the claimant or to the 
decedent, including contributory negligence or assumption of risk, shall not 
bar recovery, but the amount of damages otherwise recoverable shall be dimin- 
ished in the proportion which the conduct attributable to the claimant or 
decedent bears to the culpable conduct which caused the damages. (Emphasis 
added.)) 

129. Gehling, 705 F. Supp. at 766. For authority the court cited Mesick v. State of 
New York, 118 A.D.2d 214, 219, 504 N.Y.S.2d 279, 282 (1986). In Mesick, the plaintiff 
and his parents brought an action against the State of New York for injuries incurred 
when the plaintiff fell onto some jagged rocks at a fishing hole located on state property. 
The plaintiff fell while attempting to swing out into the water using a rope attached to 
a tree branch extending over the water. Id. at 216, 504 N.Y.S.2d at 280. The court 
concluded that the State knew of the dangerous conditions presented by the location of 
the rope over the rocks, thereby raising a duty of care on the part of the State to remedy 
the dangerous condition. Id. at 217, 594 N.Y.S.2d at 281. The court found both parties 
equally culpable: the State for its failure to cure the dangerous condition, and the plaintiff 
for impliedly assuming the ;isk of injury through his negligent conduct. id. at 219-20, 
504 N.Y.S.2d at 282-83. 

130. The court in Mesick said that if it had found the plaintiff to have expressly 
assumed the risk, it would have denied the plaintiff any recovery: ‘‘Express assumption 
of risk is not a factor in the apportionment of damages, but ... acts as a bar to the 
action by negating any duty on the part of a defendant .. . .’’ Id. at 219, 504 N.Y.S.2d 
at 282. 

131. 68 N.Y.2d 432, 502 N.E.2d 964, 510 N.Y.S.2d 49 (1986). 

132. See supra note 120 and accompanying text. 

133. Turcotte, 68 N.Y.2d at 440, 502 N.E.2d at 918, 510 N.Y.S.2d at 53. 

134. Id. at 438-39, 502 N.E.2d at 968, 510 N.Y.S.2d at 53. Again, primary risks are 
those ‘‘incidental to a relationship of free association between the defendant and the 
plaintiff in the sense that either party is perfectly free to engage in activity or not as he 
wishes.”’ Id. See supra notes 112-114 and accompanying text. 
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owner satisfied his duty to exercise reasonable care in maintaining the 
conditions of the track.'** 

A more difficult issue facing the court was whether the plaintiff, by 
entering the race, assumed the risk of the defendant jockey crossing 
into his lane, given the general rule that participants in sporting events 
do not consent to injuries resulting from reckless or intentional acts of 
other participants.'** Despite this difficulty, the court found that the 
plaintiff consented to relieving the defendant jockey of the duty to use 
reasonable care to maintain his horse on a straight course.'%” 

After discussing Turcotte, the Gehling court surveyed New York law 
regarding injuries sustained in athletic events over which a college or 
university has control.'** Drawing from a New York Court of Appeals’ 
decision,'*® the court stated that college students participating in intra- 
mural sporting events organized by, or with the approval of, the 
university, assume those dangers inherent in the event, and the uni- 
versity has a duty only to exercise reasonable care to maintain the field 
of play in a safe condition.'*° In New York, therefore, the general rules 
regarding participants injured in sporting events do not change merely 
because those events occur within a university context. To this end, 
the court held that Gehling voluntarily assumed the dangers associated 





135. Id. at 443, 502 N.E.2d at 970, 510 N.Y.S.2d at 55. Specifically, the court found 
that the conditions of the track at the time of the accident were common among tracks 
in New York, including Belmont Park, and that the plaintiff had ample opportunity to 
observe the track’s conditions while participating in three prior races on the same day 
of his accident. Id. at 444, 502 N.E.2d at 971, 510 N.Y.S.2d at 56. 

136. Id. at 439, 502 N.E.2d at 968, 510 N.Y.S.2d at 53. 

137. Id. at 440-41, 502 N.E.2d at 969, 510 N.Y.S.2d at 54. The court noted that 
Turcotte himself ‘‘conceded that there is a fine line between what is lawful and unlawful 
in the movement of a horse on the track during a race;’’ consequently, the court was 
able to conclude that the risk of this occurring is a danger ‘‘inherent in the sport’’ of 
horseracing which jockeys assume as a matter of law. Id. 

138. Gehling, 705 F. Supp. at 767. 

139. Scaduto v. State of New York, 86 A.D.2d 682, 683, 446 N.Y.S.2d 529, 530 (1982). 
In Scaduto, a student at Delhi Technical College, part of the New York State University 
system, brought suit against the State of New York to recover damages for injuries 
received during an intramural softball game held on campus. The student slipped in a 
drainage ditch while attempting to catch a fly ball. Id. The trial court held for the 
student, finding that the ditch presented a latent, inherently dangerous condition which 
the State had a duty to remedy. Reversing the lower court’s ruling, the Supreme Court, 
Appellate Division, of New York concluded that the State was not an insurer of the 
safety of those persons playing on the field and that the student assumed the risk of 
injury: 

Intramural sporting activities involve inherent dangers to participants. This 
claimant, in electing to play, assumed the danger of the game. This included 
the possibility of falling while in pursuit of the ball. The State was required 
only to act reasonably in providing a field of play for claimant. It was not 
required to provide terrain that was perfectly level. 
Id. at 683, 446 N.Y.S.2d at 530. 
140. Gehling, 705 F. Supp. at 767. 
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with participating in the road race and that the student-organizers had 
satisfied their duty of care.‘ 


D. Analysis of Gehling’s Treatment of Assumption of Risk 


Gehling reflects the general trend, initiated during the 1960s, away 
from rigid control by a college or university of student life.*? More 
importantly, it also suggests the reluctance of courts confronting the 
issue of assumption of risk to distinguish between collegiate and non- 
collegiate athletic activities. In determining that Gehling assumed the 
risk of his own death, the court avoided the unrealistic and untenable 
conclusion that a twenty-five-year-old, sixth-semester medical student 
was no longer responsible for the consequences of his own decisions 
merely because he was a student at an institution of higher education. 
The court, correctly, did not permit an incidental university-student 
relationship to stand in the way of applying those rules of law governing 
assumption of risk by participants in sporting events in general. 

In dicta, the court noted that colleges and universities do not insure 
their students’ safety,'** a necessary conclusion if students wish to 
retain their rights to associate freely with whomever they want and to 
engage in activities as they desire. Students should be held to assume 
those risks attendant to this freedom which are ‘‘fully comprehended 
or perfectly obvious.’’'** This equitable result is, indeed, a price stu- 
dents should be willing to pay. 

Notwithstanding the desirability of the result in Gehling, the analysis 
is not flawless. In its haste to absolve SGU and the students who 
organized the race, the court may have exercised too much discretion 
when it charged Gehling with knowledge of the risks culminating in 
his death.'** These risks were technical in nature and far from ‘‘perfectly 
obvious.’’*® Moreover, the law generally disfavors assumption of the 
risk and tailors the defense narrowly.'*? Accordingly, courts generally 





141. Id. 

142. See supra notes 51-53 and accompanying text. 

143. Gehling, 705 F. Supp. at 767. 

144. Id. 

145. Id. 

146. See, e.g., Cramer v. Hoffman, 390 F.2d 19 (2d Cir. 1968) (college student injured 
during football practice a few days after being released from hospital for German Measles 
unsuccessfully sued football coach and university for allowing him to practice in a 
weakened condition). 

147. See, e.g., McGrath v. American Cyanamid Co., 41 N.J. 272, 196 A.2d 238 (1963) 
(abolishing assumption of risk as a distinct defense). In addition to New Jersey, nineteen 
other jurisdictions have either modified or abolished the doctrine: Alaska, California, 
Delaware, Hawaii, Idaho, Iowa, Kentucky, Michigan, Minnesota, New Hampshire, New 
Jersey, New Mexico, North Carolina, Oregon, Pennsylvania, Texas, Washington, Wiscon- 
sin and Wyoming. See also, James, Assumption of Risk: Unhappy Reincarnation, 78 
YALE L.J. 185 (1968); Wade, The Place of Assumption of Risk in the Law of Negligence, 
22 La. L. Rev. 5 (1961); Payne, Assumption of Risk and Negligence, 35 CAN. Bar. REV. 
350 (1957); Bohlen, Voluntary Assumption of Risk, 20 Harv. L. REv. 14, 91 (1906). 
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should resist holding plaintiffs to have assumed more than the specific 
risks which they fully appreciated and of which they had actual or 
undeniable constructive’** knowledge. Claims that the plaintiff should 
have known or appreciated the danger contradict the principle that 
assumption of risk is a personal doctrine which inquires into what a 
particular plaintiff knew, not what other persons similarly situated 
would have known.‘*? Nevertheless, the court went so far as to charge 
Gehling with knowledge of a ‘‘hypertrophied left ventricle’’*° when 
the only evidence before it was that Gehling knew he suffered from 
high blood pressure.**' To bridge the gap between actual and construc- 
tive knowledge, the court relied on the fact that Gehling was a sixth- 
semester medical student.'*? 

In sum, the court soundly rejected Gehling’s claims to avoid holding 
SGU to the unreasonable standard of insurer’ of the safety of its 
students. In doing so, it treated assumption of risk more liberally than 
other courts traditionally have done. Given the emphasis it placed on 
Gehling’s age and medical training, the court probably would have 
difficulty reaching the same conclusion regarding assumption of risk if 
the student had been an eighteen-year-old freshman participating in a 
college orientation fun-run. 


CONCLUSION 


The fact pattern involved in Gehling is common enough—a student 
sustains injuries while participating in an extra-curricular event to 
which the university has extended some degree of its own imprimatur. 
Students frequently have sued their respective colleges and universities 
to obtain compensation for such injuries. Prior to the 1960s, these 
students had been largely successful, due in large part to the close, 
quasi-parental relationship courts recognized between a university and 
its students, a relationship which charged the university with a duty 
of care. Yet more recent cases, and Gehling in particular, indicate that 
the courts no longer accept the unrealistic proposition that universities 
stand in place of the parents in relation to the students. 





148. Mere knowledge of conditions creating a risk does not necessarily imply that the 
plaintiff in fact recognizes the risk, let alone appreciate its nature and magnitude. Errico 
v. Washburn Williams Co., 170 F. 852, 853 (C.C.Pa. 1909); Sparks v. Porcher, 109 Ga. 
App. 334, 136 S.E.2d 153 (1964) (knowledge that driver is drunk is not as a matter of 
law knowledge that he is too drunk to drive); Klein v. R.D. Werner Co., 98 Wash. 2d 
316, 654 P.2d 94 (1982). 

149. See supra note 114. 

150. Gehling, 705 F. Supp. at 767. 

151. Id. at 763. 

152. Id. at 767. At least to this extent the court held true to the principle that the 
plaintiff's age, intelligence and experience are factors critical to a determination of the 
issue of assumption of risk. 

153. See supra notes 127, 143 and accompanying text. 
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Gehling suggests various ways in which a college or university may 
avoid liability for injuries sustained by its students while participating 
in extra-curricular activities. Prospectively, a college or university should 
try whenever possible to limit its role in the preparation, planning and 
execution of student events, thereby reducing to a minimum all indicia 
of control on which a court could predicate the existence of a duty of 
care on the part of the university toward its students. Nonetheless, 
because universities recognize that the safety of their students is para- 
mount, the fear of legal liability should not dissuade universities from 
exercising that degree of control necessary to eradicate conditions which 
clearly endanger their students. 

Indeed, some colleges or universities may refuse to relinquish control 
over student activities regardless of the legal consequences. This atti- 
tude may stem from the historical traditions of the individual college 
or a particular pedagogical mission which necessitates close supervision 
of its student body. Yet even for these institutions liability for student 
injuries is not automatic. If they face little chance of success in asserting 
the sponsorship argument as a defense, then the doctrine of assumption 
of risk offers a broad and impervious shield from liability. 
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CASE COMMENT 


Knapp v. Commissioner of Internal 
Revenue: Tuition Assistance or 
Scholarship, A Question of Taxation 


INTRODUCTION 


The United States Court of Appeals for the Second Circuit recently 
held that tuition assistance grants paid by a taxpayer’s employer to 
educational institutions attended by a taxpayer’s children were taxable 
income and not exempt as educational scholarships.: In Knapp v. 
Commissioner of Internal Revenue,” the children of Charles Knapp, a 
tenured professor and associate dean at New York University School of 
Law (N.Y.U.), received $8,250 in tuition assistance from a university- 
sponsored program. The tuition assistance payments were made to two 
different educational institutions in which the Knapps’ children were 
enrolled. The Knapps did not report the $8,250 on their 1979 income 
tax return. The Commissioner of Internal Revenue determined that the 
tuition assistance constituted taxable income and issued a deficiency. 
The Knapps petitioned the Tax Court for a redetermination. The Tax 
Court and the United States Court of Appeals upheld the Commission- 
er’s determination. 

This Case Comment analyzes the impact of Knapp on tuition-assis- 
tance programs offered by colleges and universities. Part I examines 
the history of the primary legal doctrines involved in this area. Part II 
reviews the facts and holding of Knapp, and Part III speculates on the 
long-term impact of this case and suggests how practitioners might 
respond to it. 


I. AN HISTORICAL PERSPECTIVE 


A. The Early Cases 


Prior to 1954, the Internal Revenue Service (I.R.S.) applied a ‘‘gift’’ 
test to determine when scholarship and fellowship grants were tax 





1. Knapp v. Commissioner of Internal Revenue, 867 F.2d 749 (2nd Cir. 1989), reh’g 
denied, 870 F.2d 93 (1989). 
2. Id. 


699 





700 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


exempt. Under this test, if a taxpayer demonstrated that a grantor gave 
assistance without requiring services, the assistance was tax-exempt.’ 
The I.R.S. applied this test on a case-by-case basis.* 

In 1954, Congress attempted to eliminate this case-by-case approach 
by enacting section 117 of Title 26.5 Section 117 states, inter alia, 
‘Gross income does not include any amount received as a qualified 
scholarship by an individual who is a candidate for a degree at an 
educational organization ....’’® Through section 117, Congress in- 
tended to eliminate confusion regarding which assistance payments 
qualified as scholarships.” Congress did not achieve this goal, however, 
because court decisions continued to contradict each other, perpetuating 
confusion and uncertainty regarding tax-exempt scholarships. 

Courts struggled to find a logical approach to defining ‘‘scholarship’’ 
under Treasury Regulations 1.117-3(a)* and 1.117-4(c).° Because 1.117- 
4(c) sets forth broad grounds upon which scholarship status may be 
denied, a liberal reading of 1.117-4(c) may classify a plethora of grants 
as taxable income.*° 

After 1954, many courts held that various assistance payments con- 
stituted compensation, and accordingly denied scholarship status to 
these payments.’! Other cases, however, found that similar assistance 





3. Savage, The Taxation of Scholarships and Fellowships: Continuing Controversy and 
Confusion, THE TAx ADVISER 41 (Jan. 1984). 
4. Id. 
5. Id. 
6. 26 U.S.C. 117(a). 
7. Savage, supra note 3, at 42. 
8. Id. The I.R.S. promulgated these regulations in response to Section 117. Regulation 
1.117-3(a) states: 
Scholarship. A scholarship generally means an amount paid or allowed to, or for 
the benefit of, a student, whether an undergraduate or a graduate, to aid such 
individual in pursuing his studies. The term includes the value of contributed 
services and accommodations . . . and the amount of tuition, matriculation, and 
other fees which are furnished or remitted to a student to aid him in pursuing 
his studies. The term also includes any amount received in the nature of a family 
allowance as a part of a scholarship. . . . If an educational institution maintains 
or participates in a plan whereby the tuition of a faculty member of such institution 
is remitted by any other participating educational institution attended by such 
child, the amount of the tuition so remitted shall be considered to be an amount 
received as scholarship. 
9. Regulation 1.117-4(c) states in part: 
Amounts paid as compensation for services or primarily for the benefit of the 
grantor. (1) [AJny amount paid or allowed to, or on behalf of, an individual to 
enable him to pursue studies or research, if such amount represents either 
compensation for past, present, or future employment services or represents 
payment for services which are subject to the direction or supervision of the 
grantor. 
10. The assistance payments cannot represent compensation for past, present or future 
services, or represent services subject to the supervision of the grantor. 
11. See, e.g., Woddail v. Commissioner of Internal Revenue, 321 F.2d 721 (1963); Bonn 
v. Commissioner of Internal Revenue, 34 T.C. 64 (1960); Bachmura v. Commissioner of 
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was not compensation as much as it was assistance toward acquiring 
education or training.’? Frem these varied cases and many challenges 
to the constitutional validity of 1.117-4(c) emerged the ‘‘primary pur- 
pose’’ test. Under this test, courts granted scholarship status only to 
payments given primarily to further the recipient’s education.** This 
test prevailed until the Supreme Court’s decision in Bingler v. John- 
son.’* 


B. Bingler v. Johnson 


In 1969, the Supreme Court decided its only case concerning the 
Regulations promulgated under section 117. In Bingler, a taxpayer took 
a leave of absence for one academic year to obtain an advanced degree 
in his vocational field. While on leave, he received a stipend from his 
employer. As a condition of receiving the stipend, the taxpayer agreed 
in writing to return to his position for at least two years after his leave. 
At issue was the proper tax treatment of the payments the taxpayer 
received and the constitutionality of the regulations promulgated under 
section 117.° In ruling against the taxpayer and declaring that the 
stipend was income, the Court noted the conflicting opinions in the 
circuit courts concerning the constitutionality and meaning of 1.117- 
4(c).1*° In upholding the constitutionality of the regulation, the Court 
stated: ‘‘[T]he definitions supplied by the regulation clearly are prima 
facie proper, comporting as they do with the ordinary understanding 
of ’scholarships’ and ‘fellowships’ as relatively disinterested, ’no-strings’ 
educational grants, with no requirement of any substantial quid pro 
quo from the recipients.’’'”? The Court held the grant in question to be 
a quo in return for the quid of services rendered.** 





Internal Revenue, 32 T.C. 1117 (1959); Williamsen v. Commissioner of Internal Revenue, 
32 T.C. 154 (1959). 

12. See, e.g., Wrobelski v. Commissioner of Internal Revenue, 161 F. Supp. 901 (1958); 
Zolnay and Zolnay v. Commissioner of Internal Revenue, 49 T.C. 389 (1968); Evans v. 
Commissioner of Internal Revenue, 34 T.C. 720 (1960). 

13. See, e.g., Wells v. Commissioner of Internal Revenue, 40 T.C. 40 (1963); Bhalla v. 
Commissioner of Internal Revenue, 35 T.C. 13, 17 (1960); Reese v. Commissioner of Internal 
Revenue, 45 T.C. 407 (1966), aff'd per curiam, 373 F.2d 742 (4th Cir. 1967). 

14. Bingler v. Johnson, 394 U.S. 741, 89 S. Ct. 1439 (1969). 

15. Mr. Johnson, the respondent, argued that the regulations promulgated under section 
117 were unconstitutional because they did not adhere to Congress’ intent. The court said 
that Congress and the Commissioner of Internal Revenue should make the appropriate 
adjustments rather than the courts. Accordingly, treasury regulations must be sustained 
unless they are unreasonable and plainly inconsistert with revenue statutes. 

See 394 U.S. at 750-51, 89 S. Ct. at 1445. 

16. Id. 394 U.S. at 747-748, 89 S. Ct. at 1443. At the circuit level, the Third Circuit 
held the regulation invalid. Johnson v. Bingler, 396 F.2d 258, 260 (3rd Cir. 1968). This 
allowed for a more lenient reading of section 117 because 117’s restrictions no longer 
applied. The Fifth Circuit, however, explicitly sustained the regulation in Ussey v. United 
States, 296 F.2d 582, 586-587 (5th Cir. 1961), and denied scholarship status to a similar 
program. 

17. Bingler, 394 U.S. at 751, 89 S. Ct. at 1445. 

18. Bingler, 394 U.S. at 757, 89 S. Ct. at 1448-49. The Court held that the assistance 
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C. Bingler’s Progeny 


After bingler, Regulation 1.117-4(c) had the constitutional approval 
of the Supreme Court. In addition, Bingler supplied the lower courts 
with a new test for examining the status of educational-assistance 
payments—the ‘‘substantial quid-pro-quo’’ test. In subsequent cases, 
the I.R.S. and lower federal courts used this test to restrict the areas 
in which they would find scholarship status. 

In 1970 the I.R.S., following Bingler, reversed an earlier decision’ 
which had declared tax-exempt a stipend given on the condition that 
the recipient return to work for the grantor after training.”° The I.R.S. 
stated: ‘‘[A] stipend is not a scholarship .. . within the meaning of 
section 117 of the Code if the grantor requires a quid pro quo from the 
recipient in the form of rendition of services for the grantor.’’?’ The 
I.R.S., in one of its first revenue rulings concerning scholarships after 
Bingler, omitted the ‘‘substantial’’ portion of the ‘‘quid-pro-quo’’ test, 
and instead looked for a quid pro quo arrangement.?? 

In revenue ruling 72-263, the I.R.S. held that a stipend paid by the 
National Institute of Health for postdoctoral research training at a 
medical school was taxable income and not a scholarship or fellow- 
ship.?* The I.R.S. dismissed the fact that the Institute required a recip- 
ient to submit an application and demonstrate impressive credentials 
for admission to the program and again ignored the ‘‘substantial’’ 
portion of the quid-pro-quo test laid out in Bingler. Rather, the Service 
focused on the royalty-free, although not exclusive, use of any copy- 
righted material the recipient might produce or any inventions stem- 
ming from the research. No services were guaranteed under the program, 
and, since the right to use any forthcoming research was non-exclusive, 
the value of any services was arguably small.** Nonetheless, the Service 
declared that the stipend was compensation for services rendered.?° 

In Rockswold v. United States,?° the Eighth Circuit adopted a con- 
servative view of medical-school stipends. In Rockswold, the court held 
as compensation a stipend given to most medical fellows entering a 





18. Bingler, 394 U.S. at 757, 89 S. Ct. at 1448-49. The Court held- that the assistance 
was given for services. The Court said that in Bingler ‘‘[T]he thrust of the provision dealing 
with compensation is that bargained for payments, given only as a ’quo’ in return for the 
quid of services rendered - whether past, present, or future - should not be excludable 
from income as ’scholarship’ funds.’’ 394 U.S. at 757, 89 S. Ct. at 1448-49. 

19. Evans v. Commissioner of Internal Revenue, 34 T.C. 720 (1960). Accord Rev. Rul. 
65-146, 1965-1 C.B. 68. 

20. Rev. Rul. 70-283, 1970-1 C.B. 26. Accord Ward v. Commissioner of Internal Revenue, 
55 T.C. 308 (1970), aff'd, 449 F.2d 766 (8th Cir. 1971). 

21. Rev. Rul. 70-283, 1970-1 C.B. 26. 

22. Id. 

23. Rev. Rul. 72-263, 1972-1 C.B. 40. 

24. Id. 

25. See also Rev. Rul. 74-95, 1974-1 C.B. 39. Rev. Rul. 75-490, 1975-2 C.B. 50. 

26. Rockswold v. United States, 620 F.2d 166 (8th Cir. 1980). 
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Minnesota graduate-school program. The stipend was contingent upon 
the fellow’s maintaining the academic standards of all candidates.’ 
The program required the fellows to spend a portion of their time 
performing duties in the hospital. Because of these duties, the court 
found a quid pro quo. The court appeared indifferent to the fact that 
the fellows had to demonstrate strong academic credentials to get into 
the program and that the duties occupied only a portion of their time.” 

Another area in which the I.R.S. and the courts have been reluctant 
to confer tax-exempt status upon grants is in employer-employee edu- 
cational-assistance programs.”® In these programs, employers provide 
funding for the education of certain employees’ children. It is now 
well-established that the benefits of these plans are included in the 
employee-parents’ income.*° The courts consistently have denied tax- 
exempt status to employee-parents because the benefits were linked to 
the parent’s employment, and the purpose of the plans was to motivate 
key employees and not to benefit all employees.** Plans designed to 
benefit all employees, however, are tax exempt. 

At least one commentator has noted the similarities between the 
educational-assistance programs and .he tuition-free programs provided 
to faculty children by colleges and universities.*? Both programs help 
employers attract personnel while providing a socially-significant serv- 
ice. While tax-exempt status consistently has eluded the former, the 
tuition-free programs always have been tax-exempt under section 117. 
One reason for the difference is that educational institutions must have 
tax exempt status to attract qualified personnel. Educational institutions 





27. Id. at 167. 

28. E.g., id. at 169. See also Deeb v. Commissioner of Internal Revenue, 766 F.2d 381 
(8th Cir. 1985); and Johnson v. United States, 507 F. Supp. 663 (D. Minn. 1981). For an 
interesting variation to the medical fellowship restrictions, see Burstein v. United States, 
622 F.2d 529 (Ct.Cl. 1980). In Burstein, a husband and wife were residents at the University 
of Mexico Medical School. The court declared payments made to the couple taxable income 
because the educational portion of the program was inextricably intertwined with the 
service portion. See Savage, supra note 3, at 45. 

29. Though not necessarily a section 117 scholarship issue, the similarities are great, 
and some employers/employees have argued the scholarship theory of section 117. 

30. See Lowe, Treatment of Educational Benefit Plan Contributions After the Greensboro 
Decision, 58 J. TAx’N 330 (June 1983). 

31. Id. at 332. The idea that the educational-assistance payments cannot discriminate 
in favor of highly-compensated employees gained the aegis of Congress in 26 U.S.C. 
117(d)(3): ; 

[A] qualified tuition reduction provided with respect te any highly compensated 
employee [shall apply] only if such reduction is available on substantially the 
same terms to each member of a group of employees which is defined under a 
reasonable classification set up by the employer which does not discriminate in 
favor of highly compensated employees ... . 

32. Bunkley, Educational Benefit Trusts—A New Breath of Life, 20 Wake Forest L. 
REv. 343, 358 (1984). 

33. Id. 
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cannot compete with wages offered by private industry.** Knapp v. 
Commissioner of Internal Revenue, however, disregards this underlying 
difference. 


Il. THE KNAPP CASE 
A. Facts 


In 1976, the New York University School of Law adopted a policy 
of providing tuition assistance to the children of its faculty members. 
The Law Center Foundation (LCF), an organization established by 
N.Y.U., administered the program as a tax-exempt entity.*° The LCF 
program was available to all children of full-time faculty members and 
administrators with the rank of director, assistant dean or associate 
dean. In 1979, Charles Knapp was both a tenured professor and an 
associate dean of the N.Y.U. Law School.** Accordingly, his two daugh- 
ters received tuition assistance from the LCF totaling $8,250, paid 
directly to their respective schools. 

Knapp and his spouse did not report the $8,520 as income on their 
1979 joint tax return. The Commissioner of the Internal Revenue Service 
subsequently determined the tuition assistance constituted taxable in- 
come and issued a notice of deficiency to the Knapps.*” The Knapps 
petitioned the Tax Court for a redetermination of the asserted deficiency, 
claiming that (1) the tuition-assistance grants constituted non-taxable 
scholarships** and (2) because taxes had not been imposed previously 
on such payments, the Fringe Benefit Moratorium*® barred the Tax 
Commissioner from taxing the tuition-assistance grants. The Tax Court, 
however, sustained the deficiency, and the Knapps appealed to the 
United States Court of Appeals for the Second Circuit. 


B. The Court-of-Appeals Decision 


The United States Court of Appeals for the Second Circuit examined 
three issues on appeal: (1) whether the Tax Court erred in finding the 
tuition payments to be taxable income; (2) whether the Tax Court had 
jurisdiction to enforce the Fringe Benefit Moratorium; and (3) whether 
the Fringe Benefit Moratorium barred the Commissioner from including 
in the Knapps’ income the tuition-assistance grants received by their 
daughters from the LCF.*° 





34. Wheeler v. United States, 768 F.2d 1333, 1337 (1985), cert. denied, 474 U.S. 1081 
(1986). 

35. Knapp v. Commissioner of Internal Revenue, 867 F.2d 749, 750 (2nd Cir. 1989), 
reh’g denied, 870 F.2d 93 (1989). 

36. Id. at 750. 

37. Id. 

38. See I.R.C. section 117 and C.F.R. section 1.117-3(a) (1979). 

39. The Fringe Benefit Moratorium was enacted by Congress by the act of October 7, 
1978, Pub.L. No. 95-427, 92 Stat. 996 (1978). See infra text accompanying notes 47, 48. 

40. Knapp, 867 F.2d at 750-51. 
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Analyzing the first issue, the court noted that neither party argued 
that the tuition assistance extended by the LCF did not constitute 
compensation for purposes of the Internal Revenue Code. The Knapps, 
however, argued that the tuition assistance provided by the LCF fell 
within the scope of the exemption for educational scholarships.*' Al- 
though section 117(a) generally does not exempt tuition-assistance pay- 
ments from employers to the children of an employee as part of the 
employee’s compensation,*? the Knapps argued that Congress intended 
to exempt such payments when the employer is an educational insti- 
tution.** The appellants based this argument on language in both Senate 
and House Reports accompanying section 117(a).** The language of the 
House and Senate Committee Reports had been adopted almost verbatim 
in 1956 as regulation 1.117-3(a).** The court, however, construed the 
same section to mean that exempting only payments made by the 
educational institution, pursuant to a tuition-assistance agreement, im- 
pliedly excluded payments by the employing institution from the def- 
inition of scholarship. As such, in order to fall within the literal 
language of regulation 1.117-3(a), a non-taxable tuition scholarship must 
originate with the matriculating institution pursuant to a reciprocal 
agreement between that institution and the institution that employs the 
faculty member. The court stated that the regulation attempted to 
distinguish between tuition-assistance payments that are a quid-pro-quo 
for a particular employee’s services and those that are not.* 

The court next addressed whether the Tax Court had jurisdiction to 
enforce the Fringe Benefit Moratoritim.*? The Moratorium, enacted by 
Congress on October 7, 1978, barred the Commissioner from issuing 
any new regulations concerning the tax status of a fringe benefit. 
Although the Moratorium failed expressly to grant the Tax Court juris- 





41. Id. 

42. See Bingler v. Johnson, 394 U.S. 741 (1969). 

43. Knapp, 867 F.2d at 751.. 

44. In defining a non-taxable ‘‘scholarship,’’ H.R. Rep. No. 1337 and S. Rep. No. 1662 

provided: 

If an educational institution . . . maintains or participates in a plan whereby the 
tuition of a child of a faculty member of any such institution is remitted at any 
other participating educational institution . . . attended by such child, the amount 
of tuition so remitted shal! be considered to be an amount received as a scholarship 
under this section. (emphasis added.) H.R. Rep. No. 1337, 83d Cong., 2d Sess. 
A37, reprinted in 1954 U.S. Code Cong. & Ad. News 4017, 4173-4174; S. Rep. 
No. 1662, 83d Cong., 2d Sess. 188, reprinted in 1954 U.S. Code Cong. & Ad. 
News 4621, 4823. 

45. The last sentence of Reg. 1.117-3(a) provides: 
If an educational institution maintains or participates in a plan whereby the 
tuition of a child of a faculty member of such institution is remitted by any 
otherparticipating educational institution attended by such child, the amount of 
the tuition so remitted shall be considered to be an amount received as a 
scholarship. (emphasis added.) 

46. Knapp, 867 F.2d at 752. 

47. See Pub.L. No. 95-427, 92 Stat. 996 (1978). 
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diction to enforce its terms, the court stated that ‘‘because the Mora- 
torium clearly affects the validity of regulations promulgated after the 
specific dates, the Tax Court is not only empowered, but also obligated, 
to apply it when it is relevant to a redetermination of a challenged 
deficiency.’’*® The Tax Court, therefore, should have considered the 
Moratorium’s provisions when examining the Commissioner’s assertion 
of a deficiency. 

Finally, the court addressed whether the Moratorium precluded the 
issuance of any regulations concerning fringe benefits on or after May 
1, 1978, and on or before December 31, 1979, the time period covered 
by the Moratorium. The Knapps contended that the Tax Commissioner 
had never brought a proceeding to collect such a tax in the past.*° The 
court cited a regulation, enacted before the Moratorium, that exempted 
only tuition-assistance programs arranged between various schools.*° 
The court also stated that ‘‘[i]Jf Congress had wanted the Moratorium 
to extend beyond existing regulations, it could have done so[,] expressly 
stating that intention in the statute.’’*! Because the case did not involve 
a new regulation, the Moratorium did not apply. 


II]. IMPACT OF KNAPP ON TUITION REMITTANCE 


Knapp affirmed the definiticr of a tax-exempt tuition-remittance 
program. The court relied on a literal interpretation of Treasury Regu- 
lation 1.117-3(a), stating that any amounts remitted as tuition for chil- 
dren of faculty members are tax-exempt only if both institutions 
participate in a reciprocal tuition-remittance plan. To the court, the 
tuition assistance in Knapp was clearly a quid pro quo for Charles 
Knapp’s services rendered to N.Y.U. Law School. 

Congress clarified this area of non-taxability of scholarships in section 
117(d) of the Tax Reform Act of 1984.°? Effective June 30, 1985, the 





48. Knapp, 867 F.2d at 753. 

49. Id. 

50. 26 C.F.R. section 1.117-3(a} (1979). 

51. Knapp, 867 F.2d at 754. 

52. Section 117(d), enacted by the Tax Reform Act of 1984, Pub. L. No. 98-369, sec. 
532(a), 98 Stat. 494, 887 (1984), which applies to education furnished after June 30, 1985, 
provides: 

(d) QUALIFIED TUITION REDUCTIONS 
(1) IN GENERAL.—Gross income shall not include qualified tuition reduction. 
(2) QUALIFIED TUITION REDUCTION.—For purposes of this subsection, the 
term ‘‘qualified tuition reduction’? means the amount of any reduction in 
tuition provided to an employee of an organization described in section 
170(b)(1)(A)(ii) for the education (below the graduate level) at such organization 
(or another organization described in section 170(b)(1)(A)(ii)) of- 
(A) such employee, or 
(B) any person treated as an employee (or whose use is treated as an 
employee use) under the rules of section 132(f). 
(3) REDUCTION MUST NOT DISCRIMINATE IN FAVOR OF HIGHLY COM- 
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new law declares certain tuition reductions non-taxable so long as 





PENSATED, ETC.—Paragraph (1) shall apply with respect to any qualified 
tuition reduction provided with respect to any officer, owner, or highly 
compensated employee only if such reduction is available on substantially the 
same terms to each member of a group of employees which is defined under 
a reasonable classification set up by the employer which does not discriminate 
in favor of officers, owners, or highly compensated employees. 

Congress subsequently amended section 117(d) by the Tax Reform Act of 1986 (Pub. L. 
No. 99-514, secs. 123(a), 1114(b)(2)(A)-(C) and 1151(g)(2), 100 Stat. 2085, 2112-2113, 2450, 
2506-2507 (1986)). The amendments modified section 117(d)(3) and added a new section 
117(d)(4). Section 117(d)(3) and 117(d)(4), currently in effect, now provide: 

(3) REDUCTION MUST NOT DISCRIMINATE IN FAVOR OF HIGHLY COMPEN- 

SATED, ETC.—Paragraph 
(1) shall apply with respect to any qualified tuition reduction provided with 
respect to any highly compensated employee only if such reduction is available 
on substantially the same terms to each member of a group of employees 
which is defined under a reasonable classification set up by the employer 
which does not discriminated in favor of highly compensated employees 
(within the meaning of section 414(q)). For purposes of this paragraph, the 
term ‘‘highly compensated employee’’ has the meaning given such term by 
section 414(q). 
(4) EXCLUSION OF CERTAIN EMPLOYEES.—For purposes of this subsection, 
there may be excluded from consideration employees who may be excluded 
from consideration under section 89(h). 

Effective as of January 1, 1985, section 132(f) (as enacted by the Tax Reform Act of 1984 
(Pub. L. No. 98-369, sec. 531(a), 98 Stat. 494, 877-879 (1984)) and subsequently amended 
by Pub. L. No. 99-272, sec. 13207(a)(1), 100 Stat. 82, 319 (1986) and Pub. L. No. 99-514, 
sec. 1853(a)(1), 100 Stat. 2085, 2807 (1986)) provides: 

(f) CERTAIN INDIVIDUALS TREATED AS EMPLOYEES FOR PURPOSES OF 
SUBSECTIONS (a)(1) AND (2).—For purposes of paragraphs (1) and (2) of sub- 
section (a)— 
(1) RETIRED AND DISABLED EMPLOYEES AND SURVIVING SPOUSE OF 
EMPLOYEE TREATED AS EMPLOYEE.—With respect to a line of business of 
an employer, the term ‘‘employee’’ includes— 
(A) any individual who was formerly employed by such employer in such 
line of business and who separated from service with such employer in 
such line of business by reason of retirement or disability, and 
(B) any widow or widower of any individual who died while employed 
by such employer in such line of business or while an employee within 
the meaning of subparagraph (A). 
(2) SPOUSE AND DEPENDENT CHILDREN.— 
(A) IN GENERAL.— Any use by the spouse or a dependent child of the 
employee shall be treated as use by the employee. 
(B) DEPENDENT CHILD.—For purposes of subparagraph (A), the term 
‘‘dependent child’’ means any child (as defined in section 151(e)(3)) of the 
employee— 
(i) who is a dependent of the employee, or 
(ii) both of whose parents are deceased and who has not attained age 
25. 
For the purposes of the preceding sentence, any child to whom section 152(e) 
applies shall be treated as the dependent of both parents. 
(3) SPECIAL RULE FOR PARENTS IN THE CASE OF AIR TRANSPORTA- 
TION.—Any use of air transportation by a parent of an employee (determined 
without regard to paragraph (1)(B)) shall be treated as use by the employee. 
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colleges and universities offer the plan to a wide range of employees. 
The legislative history suggests that the definition of scholarship under 
1.117-3(a) includes tuition remittance for education at the elementary, 
secondary, or undergraduate levels and applies whether the education 
is at the employer institution or at another institution.** However, if 
such tuition remittance occurs at an institution other than the employer 





53. The legislative history of the Tax Reform Act of 1984 provides in pertinent part: 
The bill adds a new provision to Code section 117 (relating to scholarship and 
fellowship grants) to exclude for income and employment tax purposes, the 
amount of qualified tuition reductions including cash grants for tuition provided 
to an employee of an education institution (as defined in Code sec. 170(b)(1)(A)(ii)). 
This new provision supersedes, as the effective date of the provision, the existing 
regulation relating to tuition remission (Reg. sec. 1.117-3(a), last sentence). To 
qualify for the exclusion, the tuition reductions must be made available to 
employees on a nondiscriminatory basis (see description below of the nondiscrim- 
ination rules of the bill). 

The bill provides and exclusion for two categories of tuition reduction. The first 
category applies only to tuition for education at the elementary, secondary, or 
undergraduate levels and applies whether the education is at the employer 
educational institution or at another institution. The exclusion for the first category 
is available only for tuition reductions for the education of (1) an individual who 
is currently employed by the education institution; (2) an individual who separated 
from service with the educational institution by reason of retirement or disability; 
and (3) a widow or widower of an individual who died while employed by the 
educational institution or of an individual who had separated from service with 
the educational institution by reason of retirement or disability. Also, the edu- 
cation may be provided to the spouse or a dependent child of an individual. 
The second category of tuition reduction for which the bill provides an exclusion 

is the reduction in tuition provided to an employee of an educational institution 
for the education of the employee at the graduate level, only at the employer 
educational institution, if the employee is a teaching or research associate or 
assistant at the institution. An exclusion is not available with respect to any 
tuition reduction provided for education at the graduate level of a former employee 
or the spouse or dependents of a current or former employee. 

Deficit Reduction Act of 1984, Pub. L. No. 98-369, 1984 U.S. Code Cong. & Admin. News 

697, 1228-1229. 

The conference agreement in the same Act further provides: 
The conference agreement follows the House bill, with modifications (1) deleting 
the exclusion for graduate tuition reduction provided to teaching or research 
associates or assistants; (2) deleting the special nondiscrimination rule in the 
House bill as applicable to the exclusion for tuition reduction for education below 
the graduate level (which deleted rule would have provided that availability of 
the benefit o-'y to faculty members is not a discriminatory classification); and 
(3) changing the effective date to qualified tuition reductions for education 
furnished after June 30, 1985. In deleting the exclusion (in the House bill) for 
certain graduate tuition reduction, the conference committee notes that the tuition 
reductions for graduate education remain eligible for exclusion as scholarships 
under Code section 117(b) if they satisfy the requirements of that provision of 
present law. 

Deficit Reduction Act of 1984, Pub. L. No. 98-369, 1984 U.S. Code Cong. & Admin. News 

697, 1860-1861. 

54. Id. 








1990] KNAPP V. COMMISSIONER OF INTERNAL REVENUE 709 


institution, it must be in accordance with a reciprocal agreement be- 
tween the two institutions. 

Aside from reciprocity and quid pro quo concerns, the tuition remit- 
tance could still be considered taxable income should Charles Knapp 
qualify as a highly-compensated employee. 


A. The Highly-Compensated Employee 


Section 117(d)(3) excludes the highly-compensated employee from 
non-taxable tuition reductions unless such reductions are available to 
a wide-range of employees.** The LCF grants at issue in Knapp were 
available to all children of full-time faculty members and administrators 
with the rank of director, assistant dean or associate dean.*® N.Y.U. 
geared the LCF program to remit tuition of only certain highly-posi- 
tioned, and hence highly-salaried, employees. Accordingly, Knapp and 
others receiving the grants probably would meet I.R.C.’s definition of 
‘highly compensated employee.’’” 





55. See note 53. 

56. Knapp, 867 F.2d at 750. 

57. 26 U.S.C.A. 414(q) (1989) states: 
(q) Highly compensated employee.— 

(1) In general.—The term ‘“‘highly compensated employee’’ means any em- 
ployee who, during the year or the preceding year— 

(A) was at any time a 5-percent owner, 

(B) received compensation from the employer in excess of $75,000, 

(C) received compensation form the employer in excess of $50,000 and was 
in the top-paid group of employees for such a year, or 

(D) was at any time an officer and received compensation greater than 50 
percent of the amount in effect under section 415(b)(1)(A)[$90,000] for such a 
year. 

The Secretary shall adjust the $75,000 and $50,000 amounts under this paragraph 
at the same time and in the same manner as under section 415(d). 

(2) Special rule for current year.—In the case of the year for which the relevant 
determination is being made, an employee not described in subparagraph (B), 
(C), or (D) of paragraph (1) for the preceding year (without regard to this paragraph) 
shall not be treated as described in subparagraph (B), (C), or (D) of paragraph (1) 
unless such employee is a member of the group consisting of the 100 employees 
paid the greatest compensation during the year for which such determination is 
being made. 

(3) 5-percent owner.—An employee shall be treated as a 5-percent owner for 
any year if at any time during such year such employee was a 5-percent owner 
(as defined in section 416(i)(1)) of the employer. 

(4) Top-paid group.—An employee is in the top-paid group of employees for 
any year if such employee is in the group consisting of the top 26 percent of the 
employees when ranked on the basis of compensation paid during such year. 

(5) Special rules for treatment of officers.— 

(A) Not more than 50 officers taken into account.—For purposes of paragraph 
(1)(D), no more than 50 employees (or, if lesser, the greater of 3 employees or 
10 percent of the employees) shall be treated as officers. 

(B) At least 1 officer taken into account.—If for any year no officer of the 
employer is described in paragraph (1)(D), the highest paid officer of the 
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Under current law, the Commissioner must determine whether Knapp 
received compensation in excess of $75,000, or in excess of $50,000 if 
he was in the top-paid group of employees for that year.** If Knapp 
fell into one of these categories, and if the tuition remittance was not 
available to a wide-range of employees, the tuition remittance was 
taxable. 


B. Recommendations 


To assist faculty in paying the tuition of their children attending 
other learning institutions, colleges and universities must construct a 
tuition-remittance plan in accordance with federal regulations. This 
tuition-remittance program specifically includes as scholarship any 





employer for such year shall be treated as described in such paragraph. 
(6) Treatment of certain family members.— 
(A) In general.—If any individual is a member of the family of a 5-percent 
owner or of a highly compensated employee in the group consisting of the 10 
highiy compensated employees paid the greatest compensation during the year, 
then— 
(i) such individual shall not be considered a separate employee, and 
(ii) any compensation paid to such individual (and any applicable con- 
tribution or benefit on behalf of such individual) shall be treated as if it 
were paid to (or on behalf of) the 5-percent owner or highly compensated 
employee. 
(B) Family.—For purposes of subparagraph (A), the term ‘‘family’’ means, 
with respect to any employee, such employee’s spouse and lineal ascendants 
or descendants and the spouses of such lineal ascendants or descendants. . . 
(8) Excluded employees.—For purposes of subsection (r) and for purposes of 
determining the number of employees in the top-paid group under paragraph (4) 
or the number of officers taken into account under paragraph (5), the following 
employees shall be excluded— 
(A) employees who have not completed 6 months of service, 
(B) employees who normally work less than 17 1/2 hours per week, 
(C) employees who normally work during not more than months during any 
year, 
(D) employees who have not attain age 21, and 
(E) except to the extent provided in regulations, employees who are included 
in a unit of emp)yees covered by an agreement which the Secretary of Labor 
finds to a be a collective bargaining agreement between employee representatives 
and the employer. 
Except as provided by the Secretary, the employer may elect to apply subparagraph (A), 
(B), (C), or (D) by substituting a shorter period of service, smaller number of hours or 
months, or lower age for the period of service, number of hours or months, or age (as the 
case may be) than that specified in such subparagraph. 

(12) Simplified method for determining highly compensated employees.— 

(A) In general.—If an election by the employer under this paragraph applies 
to any year, in determining whether an employee is a highly compensated 
employee for such year- 

(i) subparagraph (B) of paragraph (1) shall be applied by substituting 
“$50,000” for ‘‘$75,000’’, and 
(ii) subparagraph (C) of paragraph (1) shall not apply. 
58. Id. 
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amounts for tuition remitted for children of faculty members at edu- 
cational institutions that participate in a reciprocal tuition-remittance 
plan.*® The plan must not favor highly-compensated employees; it must 
be available to a wide range of employees. 

A reciprocal tuition-remittance plan is quite simple. Institutions par- 
ticipating in the reciprocal plan cancel part or all of the child’s tuition 
when that child attends an educational institution in the plan other 
than the institution at which the parent is an employee. Courts consider 
this type of plan a scholarship,“ exempt from gross income under 
section 117. 

Under this plan, colleges and universities mu:t consider the impact 
of The Tax Reform Act’s (TRA)® qualified tuition modification to 
section 117 when constructing tuition-remittance plans. Under TRA, 
section 117(a) limits exclusions from gross income to amounts used by 
degree candidates for ‘‘qualified tuition and related expenses’’ in ac- 
cordance with conditions of the grant or scholarship.®* Section 117(a) 
limits qualified expenses to tuition, fees for enrollment, books, supplies, 
and equipment required for courses of study.** Room and board, travel 
expenses, laundry, clerical help, tools or supplies to be retained after 
completion of the course, sports games, or hobbies® are not excludable 
under gross income. Prior to the TRA, section 117(a) excluded these 
items from gross income. 


CONCLUSION 


Since 1954, the Internal Revenue Code and court decisions have 
restricted the meaning of a scholarship for tax purposes. Scholarships 
excluded from gross income now must meet numerous requirements 
such as a quid-pro-quo test, a compensation test, and the language of 
section 117 of the i.R.C. and its regulations. Knapp adds to this list 
by requiring that tuition-remittance programs be reciprocal and not a 
quid pro quo for services rendered. Counsel for colleges and univer- 
sities must take these two ‘“‘tests’’ into account when structuring a 
tuition-remittance plan for employees. 

Also, university counsel should heed Congress’ statutory warning 
that all tuition-remittance programs should be available to a wide 
range of employees, not just to the highly-compensated. Otherwise 





59. See, e.g., Western Reserve Academy v. United States, 619 F. Supp. 394, 398 (6th 
Cir. 1985), aff'd, 801 F.2d 250 (6th Cir. 1986) (dicta). 

60. Western Reserve Academy, 619 F. Supp. at 398-399. 

61. Pub. L. No. 99-514, 100 Stat. 2085 (1986). 

62. Nelson, Will the Tax Reform Act of 1986 Discourage Private Foundations From 
Making Scholarship Grants? 65 TAXEs 665, 666 (1987). 

63. 26 U.S.C.A. 117(2)(B) (1988). 

64. See supra note 62 at 666. 

65. Walker and Pegg, Educational Assistance, Prizes and Awards in Colleges and 
Universities, 18 THE TAx ADVISER 405 (1987). 
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these types of tuition-reduction programs, as in Knapp, will not pass 
statutory muster. 
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CASE COMMENT 


Parate v. Isibor: Resolving the Conflict 

Between the Academic Freedom of the 

University and the Academic Freedom 
of University Professors 


INTRODUCTION 


Academic freedom is of great importance to universities‘ and univer- 
sity professors. For the university, it represents the ability to make 
decisions concerning internal affairs free from outside interference.” For 
university professors, it denotes the ability to exercise constitutionally- 
protected rights free from interference by the university.? When these 
two rights conflict, as often happens, the judicial system has the 
difficult task of resolving the conflict while attempting to preserve the 
autonomy of both sides. 

This Comment focuses on Parate v. Isibor* as an example of the 
conflict between public universities’ and their professors in the area of 
academic freedom. Part I outlines the facts of Parate. Part II focuses on 
academic freedom from the perspective of the university professor. Part 
III focuses on academic freedom from the often opposite perspective, 
that of the university. Finally, Part IV discusses Parate’s effect on the 





1. Throughout this comment the term ‘‘university’’ is intended to include all 
institutions of higher education. 

2. See Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1957) 
(Frankfurter, J., concurring in result). See also Regents of the Univ. of Mich. v. Ewing, 
474 U.S. 214, 226 n.12, 106 S. Ct. 507, 514 n.12 (1985); Epperson v. Arkansas, 393 U.S. 
97, 115-16, 89 S. Ct. 266, 276 (1968) (Stewart, J., concurring in result). 

3. See Piarowski v. Illinois Community College Dist. 515, 759 F.2d 625, 629 (7th 
Cir.), cert. denied, 474 U.S. 1007 (1985). 

4. 868 F.2d 821 (6th Cir. 1989). 

5. This comment considers the application of the Constitution to academic freedom 
in public universities. The application of the Constitution to academic freedom in private 
universities is beyond the scope of this Comment. Constitutional limits apply to public 
universities since their acts are considered state action. The acts of private universities, 
however, are generally not considered to be state action. Therefore, the acts of private 
universities are often not subject to the limitations of the Constitution. See Mertz, The 
Burden of Proof and Academic Freedom: Protection for Institution or Individual?, 82 
Nw. U.L. Rev. 492 (1988). 
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conflict between universities and their professors in the area of the first 
amendment right to freedom of speech. 


I. Facts 


Natthu Parate, an associate professor on the tenure track’ in the Civil 
Engineering Department at Tennessee State University, taught a 
‘‘Groundwater and Scepage’’ course during the 1982-83 academic year. 
Early in the semester, he established a numerical grading scale,* but 
expressed a willingness to consider individual circumstances that might 
adversely affect a student’s performance in the course. 

Students tested Parate’s flexibility almost immediately; following 
distribution of final grades for the course, two students requested 
changes. After assessing the circumstances of each student, Parate 
agreed to raise the grade of one student, but not that of the other.° The 
Dean of the School of Engineering and Technology instructed Parate to 
change his grading scale so that hoth students would receive the higher 
grade.’ Parate initially refused, but, fearing reprisals, acquiesced after 
a series of meetings." 

During the 1983-84 and 1984-85 academic years, Parate was harassed 
repeatedly and criticized,’? and in March, 1985, the President of the 





6. The first amendment reads: 

Congress shall make no law respecting an establishment of religion, or prohib- 

iting the free exercise thereof; or abridging the freedom of speech, or of the 

press; or the right of the people peaceably to assemble, and to petition the 

Government for a redress of grievances. 

U.S. Const. amend. I. 

7. The tenure-track position was subject to annual renewal. 868 F.2d 821, 823 (6th 
Cir. 1989). 

8. Students earning 90 to 100 percent of the possible coursework points would 
receive an ‘‘A’’ grade for the class; students earning 80 to 90 percent would receive a 
““B.”” Id. 

9. Students ‘‘X’’ and ‘‘Y’’ had received final grades of 86.1 and 86.4, respectively. 
Parate awarded an ‘‘A’’ grade to Student ‘‘X’’ because the student had been involved in 
a serious legal matter toward the end of the semester, which diminished the student’s 
performance on the final examination. Based on the student’s overall coursework, Parate 
felt the grade elevation was justified. The head of the Department of Civil Engineering 
agreed. Id. at 823-24. 

In contrast, Student ‘‘Y’’ had cheated on the final examination and presented false 
medical excuses during the semester. Parate refused to change the student’s grade, and 
initially, the department head supported the decision. Id. 

10. The exact reason for the dean’s demand is not clear. The court mentions that the 
student denied a grade change was a Nigerian, and that the dean was also Nigerian. 
Upon learning that his grade would not be changed, Student ‘‘Y’’ had threatened to get 
the grade changed ‘‘through the Dean.”’ Id. at 824. 

In preliminary meetings, both the department head and the Associate Dean of the 
School of Engineering and Technology supported the decision to leave the grade un- 
changed. Only following a meeting with the dean did the department head begin to 
pressure Parate to change the grade. 868 F.2d 821, 823-24 (1989). 

11. Id. 


12. The department head and dean challenged Parate’s grading of other courses, sent 
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University informed him that the University would not renew his 
contract for a fourth year.’* Parate attempted a reconciliation with the 
Dean, who suggested that Parate’s contract might be renewed if he 
learned to be more obedient.’* In September, 1985, a graduate student 
interrupted one of Parate’s classes, demanding a grade change for a 
course completed the previous year.** Shortly thereafter, two students 
challenged the grades they received on an examination in Parate’s 
‘‘Statics’’ class. The students threatened to complain to the Dean and 
‘‘insure’’ that Parate would not teach the course in the future.** Two 
days later, the Dean and department head appeared in the class unan- 
nounced. They proceeded to berate Parate in front of his students.’” In 
addition, they continually disrupted Parate’s class and ordered Parate 
to ‘‘stop the roll’’ and to complete a problem on the blackboard without 
addressing the students.’* The Dean subsequently relieved Parate of his 
teaching duties.*® 

Parate brought suit?° against University officials,2’ individually and 
collectively, for alleged violations of his right to academic freedom 
under the first amendment, of his liberty and due-process interests 
under the fourteenth amendment, and of other rights under a variety 
of state-law theories.?? Although the initial adjudication was unfavora- 
ble,?* the United States Court of Appeals for the Sixth Circuit found 





him a letter which criticized his teaching methods, gave unfavorable performance eval- 
uations, refused to reimburse authorized professional travel expenses, and impeded his 
research efforts. Id. at 824. 

13. Id. 

14. Id. at 825. 

15. 868 F.2d 821, 825 (1989). 

16. Id. 

17. The dean disrupted the class by shouting instructions to Parate from the back of 
the room. The dean then criticized Parate in front of his students, and collected student 
papers before leaving. Id. 

18. Id. 

19. In a meeting following the disrupted class, the dean berated Parate before his 
department head, the associate dean, and another professor. The dean suggested that 
Parate’s students were more intelligent than he was, and ordered Parate to attend the 
‘‘Statics’’ course as a student. Parate participated in the class for several sessions before 
being informed that the dean no longer required his attendance. Id. 

20. Parate sued in part under 42 U.S.C. §1983, which gives individuals the power 
to sue other persons who have infringed upon their constitutional rights. The statute is 
frequently used in employment discrimination cases. 

21. Specifically, Parate brought his action against the dean, individually and in his 
official capacity; the department head, individually and in his official capacity; Tennessee 
State University; and the Board of Regents of the State University and Community College 
System of Tennessee. The complaint was later amended to substitute the President of 
TSU and the Chancellor of the Board of Regents, in their official capacities, for the 
University and the Board of Regents. Id. at 825. 

22. The state law claims included defamation, interference with a property right to 
work, retaliatory discharge, and intentional infliction of emotional distress. 868 F.2d 
821, 825 (1989). 

23. The district court dismissed Parate’s §1983 claim with prejudice, and the state 
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that assignment of a letter grade could be considered a communicative 
act entitled to some protection under the first amendment. This decision 
suggested, for the first time, that academic freedom and the commu- 
nication rights of teachers include the right to convey a personal 
evaluation of student work. The decision also curtails university auton- 
omy, suggesting some limits to the traditional judicial deference to 
educational administrators in academic matters. 


II. ACADEMIC FREEDOM—THE PROFESSOR’S PERSPECTIVE 


In Parate v. Isibor,?* the Court of Appeals explored the different types 
of academic freedom.*® Parate claimed that the classroom interruptions 
and coercion by administrative officials to change a student’s grade 
violated Parate’s right to academic freedom.”* In this context, the 
academic freedom of an individual professor conflicted with the aca- 
demic freedom of the university. 


A. Definition of Academic Freedom 


The notion of academic freedom can be traced to nineteenth century 
Germany, where the concepts of lehrfreiheit and lernfreiheit (freedom 
of teaching and freedom of learning) dominated university life,?” giving 
professors a personal autonomy with ‘“‘[vjirtually unlimited freedom 
and discretionary powers.’’?* Arthur O. Lovejoy, philosopher and foun- 
der of the American Association of University Professors, set forth a 


definition of academic freedom that encompasses the concept of Lehr- 
freiheit today: 


Academic freedom is the freedom of a teacher or researcher in 
higher institutions of learning to investigate and discuss the prob- 
lems of his science and to express his conclusions, whether through 
publication or the instruction of students, without interference 
from political or ecclesiastical authority, or from the administrative 
officials of the institution in which he is employed, unless his 
methods are found by qualified bodies of his own profession to 
be clearly incompetent or contrary to professional ethics.” 


Although the United States Constitution does not specifically mention 
academic freedom, academicians in the United States proclaim it a 





law claims without prejudice, granting the defendant’s motion for summary judgment. 
Id. at 826. 


24. 868 F.2d 821 (6th Cir. 1989). 

25. See id. 

26. Id. at 830. 

27. Goldstein, The Asserted Constitutional Right of Public School Teachers to Deter- 
mine What They Teach, 124 U. Pa. L. REv. 1293, 1299 (1980). 

28. Kemerer & Hirsh, The Developing Law Involving the Teacher’s Right to Teach, 
84 W. Va~. L. REv. 31, 46 (1981). 

29. Lovejoy, Academic Freedom, 1 ENCYCLOPEDIA OF THE SOCIAL SCIENCES 384 (1930). 
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constitutionally-protected right under the first amendment.*° Some scho- 
lars suggest that the right to academic freedom is an acquired right, 
granted by society for the benefit of society.** Justice Brennan addressed 
academic freedom in Keyishian v. Board of Regents”: 


Our nation is deeply committed to safeguarding academic freedom, 
which is of transcendent value to all of us and not merely to the 
teachers concerned. That freedom is therefore a special concern of 
the First Amendment, which does not tolerate laws that cast a 
pall of orthodoxy over the classroom.** 


These words, however, do not grant independent constitutional status 
to academic freedom.** Authorities on academic freedom suggest two 
reasons for the Supreme Court’s reluctance to make academic freedom 
an independent right under the Constitution. First, academic freedom 
is a qualified, rather than an absolute right.*> Although society benefits 
from affording professors substantial intellectual liberty, universities 
need a certain amount of control in order to provide a structured 
educational system.** Second, courts are reluctant to intrude on the 
autonomy of educational institutions.*” 

The Supreme Court has addressed several cases involving professors’ 
academic freedom in the classroom.** Although the administrative boards 
of universities have ultimate responsibility for the curriculum, the 
Supreme Court delineated certain areas in which the Constitution limits 
the power of administrative boards. 


B. Academic Freedom in the Classroom 


In Keyishian, the Supreme Court recognized that the future of the 
- United States depends upon leaders trained through wide exposure to 
a diverse exchange of ideas which ‘‘discovers truth out of a multitude 
of tongues’ instead of an authoritative selection.*® Similarly, in Sweezy 





30. See Kemerer & Hirsh, supra note 28, at 46. (‘‘Academic freedom can be separated 
into three categories: the freedom of association beyond the academic environment, the 
freedom of expression outside the classroom, and the freedom to control class discussion 
and to select appropriate teaching methods.’’). 

31. Herberg, On the Meaning of Academic Freedom, ON ACADEMIC FREEDOM 1 (1971). 

32. Keyishian v. Board of Regents, 385 U.S. 589, 87 S. Ct. 675 (1967). 

33. 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967). 

34. Pritchett, Academic Freedom and the Supreme Court: Is Academic Freedom a 
Constitutional Right? ON ACADEMIC FREEDOM 5 (1971). 

35. Id. at 6. 

36. Id. 

37. Id. 

38. See Meyer v. Nebraska, 262 U.S. 390, 43 S. Ct. 625 (1923); Sweezy v. New 
Hampshire, 354 U.S. 234, 77 S. Ct. 1203 (1957); Keyishian v. Board of Regents, 385 
U.S. 589, 87 S. Ct. 675 (1967); Epperson v. Arkansas, 393 U.S. 97, 89 S. Ct. 266 (1968). 

39. 385 U.S. at 603, 87 S. Ct. at 683. 
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v. New Hampshire,” state courts had judged Sweezy, a college profes- 
sor, to be in contempt after refusing to answer certain questions con- 
cerning the contents of a college lecture. The Supreme Court recognized 
the importance of academic freedom, stating, ‘“Teachers and students 
must always remain free to inquire, to study and to evaluate, to gain 
new maturity and understanding; otherwise, our civilization will stag- 
nate and die.’’*' 

Parate claimed that the defendants’ actions violated his right to 
academic freedom.*? University administrators disrupted Parate’s class 
and ordered Parate to ‘‘stop the roll’’ and to complete a problem on 
the blackboard without addressing the students.*? The Dean also criti- 
cized Parate’s teaching skills in front of his students.** The purpose of 
academic freedom is to preserve the ‘‘free marketplace of ideas’’ and 
protect the individual professor’s classroom method from the arbitrary 
interference of university officials. A violation of the first amendment 
right to academic freedom would occur if the administrators’ acts 
hindered the ‘‘free marketplace of ideas’’*® and ‘‘cast a pall of 
orthodoxy’’** over the classroom so severely as to control the actions 
of Parate. 

Clearly, University officials disturbed the ‘‘free marketplace of ideas’’*’ 
in Parate’s classroom on October 4, 1985. Their actions restricted 
Parate’s manner of teaching, thus stifling the interaction between pro- 
fessor and students. A constitutional violation occurs, however, if the 
classroom disturbances severely restrict the professor’s teaching abilities 
on a continuing basis. Since Parate alleged that the defendants inter- 
fered with his classroom teaching only on one occasion, the defendants’ 
actions did not rise to a constitutional violation. If, however, the 





40. 354 U.S. 234, 250, 77 S. Ct. 1203, 1211 (1957). 

1: id: 77 S. Ct0t 7271. 

42. See Parate, 868 F.2d at 830. 

43. Id. at 821. 

44. Id. 

45. Keyishian v. Board of Regents, 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967). See 
Sweezy v. New Hampshire, 354 U.S. 234, 77 S. Ct. 1203 (1957); Wieman v. Updegraff, 
344 U.S. 183, 196, 73 S. Ct. 215, 221 (1952) (‘‘To regard teachers in our entire educational 
system, from the primary grades to the university as the priests of our democracy is not 
to indulge in hyperbole. It is the special task of teachers to foster those habits of open- 
mindedness and critical inquiry which alone make for responsible citizens, who, in turn, 
make possible an enlightened and effective public opinion. Teachers must fulfill their 
function by precept and practice, by the very atmosphere which they generate; they must 
be exemplars of open-mindedness and free inquiry. They cannot carry out their noble 
task if the conditions for the practice of a responsible and critical mind are denied to 
them. They must have the freedom of responsible inquiry, by thought and action, into 
the meaning of social and economic ideas, into the checkered history of social and 
economic dogma.’’). 

46. 385 U.S. at 603, 87 S. Ct. at 683. See Sweezy v. New Hampshire, 354 U.S. at 
250, 77 S. Ct. at 1211 (‘‘To impose any strait jacket upon the intellectual leaders in our 
colleges and universities would imperil the future of our nation.’’). 

47. 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967). 
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defendants’ actions had occurred more than once, or if Parate could 
otherwise demonstrate that the defendants consistently denied him a 
free and open exchange with his students, Parate would have had a 
much stronger case. This would show the continual restriction on 
Parate’s teaching that gives rise to a ‘‘pall of orthodoxy’’* or intense 
control over the classroom setting. 


III. ACADEMIC FREEDOM—THE UNIVERSITY’S PERSPECTIVE 


Although it involves constitutional rights important to university 
professors,*® academic freedom ‘‘thrives not only on the independent 
and uninhibited exchange of ideas among teachers and students, .. . 
but also ... on [the] autonomous decisionmaking [of] the academy 
itself.’’*° Thus, the term academic freedom also encompasses the right 
of universities to act free from judicial interference with academic 
decisions.*! 

These two interests do not always peacefully coexist. In fact, they 
often conflict.** University professors desire the freedom to teach their 
students in the manner that they consider the best. This includes the 
freedom to evaluate the performance of each student. This interest often 
conflicts with the university’s desire to promote order and efficiency 
by maintaining control over the academic processes. This leaves the 
judicial system with the task of striking a balance between the two 
opposing interests.*° 


A. Judicial Policy—Past to Present 


Traditionally, universities were relatively free from judicial restraints 
on the management of their internal affairs.5* Although this is no longer 





48. Id., 87 S. Ct. at 683. 

49. See supra notes 27-29 and accompanying text. 

50. Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 226 n.12, 106 S. Ct. 507, 
514 n.12 (1985). See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 
2733, 2759 (1978); Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 
(1957) (Frankfurter, J., concurring in result). 

51. Developments in the Law - Academic Freedom, 81 Harv. L. Rev. 1045, 1052 
(1968). Justice Frankfurter summarized the ‘‘four essential freedoms’’ of the university. 
They are the freedom of the university ‘‘to determine for itself on academic grounds who 
may teach, what may be taught, how it shall be taught, and who may be admitted to 
study.’’ Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1957) 
(concurring in result), quoted in Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 
312, 98 S. Ct. 2733, 2759 (1978). See also Regents of the Univ. of Mich. v. Ewing, 474 
U.S. 214, 226 n.12, 106 S. Ct. 507, 514 n.12 (1985); Epperson v. Arkansas, 393 U.S. 97, 
115-16, 89 S. Ct. 266, 276 (1968) (Stewart, J., concurring in result). 

52. See Piarowski v. Illinois Community College Dist. 515, 759 F.2d 625, 629 (7th 
Cir.), cert. denied, 474 U.S. 1007 (1985). 

53. See Daulton v. Affeldt, 678 F.2d 487, 491 (4th Cir. 1982). 

54. See Fishbein, New Strings on the Ivory Tower: The Growth of Accountability in 
Colleges and Universities, 12 J.C.U.L. 381, 382 (1985) (Stating that ‘‘academic freedom”’ 
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entirely true, the courts still show great deference to the professional 
judgment of university administrators.*> For instance, universities still 
may fail to renew the appointment of a nontenured professor for any 
reason or for no reason at all.5° The courts generally will not intervene 
unless the dismissal implicates the constitutional rights of the profes- 
sor.°” 

Courts often use a three-step test to determine if the university’s 
decision to dismiss a professor violated that professor’s first-amendment 
rights.** This test, first set out by the United States Supreme Court in 
Mt. Healthy City Board of Education v. Doyle,*® states that ‘‘the proper 
test ...’’ is one which ... ‘‘protects against the invasion of constitu- 


tional rights without commanding undesirable consequences not nec- 
essary to the assurance of those rights.’’®° The courts have applied this 
test in an attempt to protect the rights of university professors without 
unduly infringing upon the autonomy of the university itself. 





insulated the management of a university’s internal affairs from legislative and even 
judicial intrusion. Decisions regarding such matters as who to hire and fire, who to 
promote, who to admit as students, and what research to pursue, were left wholly to the 
discretion of the university). 

55. Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 
(1985). See also Adamian v. Jacobsen, 523 F.2d 929, 932 (9th Cir. 1975). 

56. See Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 2694 (1972). See also Chambliss 
v. Foote, 421 F. Supp. 12, 14 (D. La. 1976). The fourteenth amendment does not even 
require a hearing prior to dismissal of nontenured state university professors unless the 
professors can show that the dismissal deprived them of a property or liberty interest, 
Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972). Since it is difficult for 
nontenured professors to show that the dismissal deprived them of such interests, they 
usually are not guaranteed pre-dismissal hearings. See generally id. (stating that there is 
no property interest in a teaching position during a probationary period prior to tenure); 
Lovelace v. Southeastern Mass. Univ., 793 F.2d 419 (1st Cir. 1986) (rejecting dismissed 
professor’s argument that the dismissal injured a constitutionally-protected liberty inter- 
est); Smith v. Greene, 86 Wash.2d 363, 545 P.2d 550 (1976) (mere subjective expectancy 
of tenure is not a protected property interest); Loebeck v. Idaho State Bd. of Educ., 96 
Idaho 459, 530 P.2d 1149 (1975) (stating that no entitlement to continued employment 
is conferred upon a nontenured professor employed under a year-to-year contract). 
Tenured professors, however, have a property interest in continued employment conferred 
upon them by the grant of tenure, Perry v. Sindermann, 408 U.S. 593, 601, 92 S. Ct. 
2694, 2699 (1972). Therefore, tenured professors are entitled to the due process safeguards 
of the fourteenth amendment. 

57. See Daulton v. Affeldt, 678 F.2d 487 (4th Cir. 1982); Epperson v. Arkansas, 393 
U.S. 97, 104, 98 S. Ct. 266, 270 (1968) (‘‘Courts do not and cannot intervene in the 
resolution of conflicts which arise in the daily operation of school systems and which 
do not directly and sharply implicate basic constitutional values.’’); Developments in the 
Law -Academic Freedom, supra note 51, at 1051-55; Note, Free Speech and Impermissible 
Motive in the Dismissal of Public Employees, 89 YALE L. J. 376, 377, 383-84 (1979). Cf. 
Croushorn v. Board of Trustees of Univ. of Tenn., 518 F. Supp. 9 (D. Tenn. 1980). But 
see Fishbein, supra note 54, at 383 (stating that judicial intervention has greatly increased 
over the last twenty-five years). 

58. See Mt. Healthy Bd. of Educ. v. Doyle, 429 U.S. 274, 287, 97 S. Ct. 568, 576 
(1977); Trotman v. Board of Trustees of Lincoln Univ., 635 F.2d 216, 224 (3d Cir. 1980). 

59. 429 U.S. 274, 97 S. Ct. 568 (1977). 

60. Id. at 287, 97 S. Ct. at 576 (1977). See also Trotman, 635 F.2d at 224. 
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In the first step, dismissed professors have the burden of proving 
that they engaged in constitutionally-protected conduct.*' To determine 
if this first step has been met, the courts often balance ‘‘the interests 
of the teacher, as a citizen, in commenting upon matters of public 
concern and the interests of the State, as an employer, in promoting 

. efficiency.’’* Even if the professor’s speech addressed matters of 
public concern, the court will not intervene if, in exercising that right, 
the professor disrupted the functioning of the university. Thus, the 
first step presents a formidable hurdle for a dismissed professor seeking 
judicial redress. Yet the professor’s struggle is far from over. Two more 
hurdles remain. 

In the second step, the court determines if the professor’s exercise 
of a constitutionally-protected right substantially motivated the univ- 
ersity’s decision to dismiss that professor.** Once again, the plaintiff 
has the burden of proof.® If the professor cannot prove this link, the 
court will not intervene in the dismissal. Proving this link can be 
difficult. 

The third step under Mt. Healthy further complicates the plaintiff's 
case. After the professor has satisfied the first two steps of the analysis, 
the university still may avoid adverse judicial intervention by showing 
‘‘by a preponderance of the evidence that it would have reached the 
same decision as to [the professor’s] employment even in the absence 
of the protected conduct.’’®* In such a case, the court will not interfere 
with the university’s decision.” Thus, the dismissed professor could 
prove the existence of a constitutionally-protected right and still not 
succeed in obtaining judicial relief. 





61. Mt. Healthy, 429 U.S. at 287, 97 S. Ct. at 576. See also Trotman, 635 F.2d at 
224. 

62. Pickering v. Board of Educ., 391 U.S. 563, 568, 88 S. Ct. 1731, 1734-35 (1968). 
See also Berg v. Hunter, 854 F.2d 238, 241 (7th Cir. 1988), cert. denied, 109 S. Ct. 1314 
(1989); Dauiton v. Affeldt, 678 F.2d 487, 491 (4th Cir. 1982); Trotman, 635 F.2d at 229. 
Cf. Arnett v. Kennedy, 416 U.S. 134, 94 S. Ct. 1633 (1974); Sprague v. Fitzpatrick, 546 
F.2d 560 (3d Cir. 1976) (holding that criticism of a superior which destroys close working 
relationship can justify dismissal), cert. denied, 431 U.S. 937 (1977). But see Adamian 
v. Jacobsen, 523 F.2d 929, 934 (9th Cir. 1975) (stating that the desire to maintain a 
sedate academic environment does not justify limitations on a teacher’s freedom of 
expression). 

63. See Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972); Harrison v. 
Ayers, 673 F.2d 724 (4th Cir. 1982). 

64. See Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972); Harrison v. 
Ayers, 673 F.2d 724 (4th Cir. 1982). See also Hillis v. Stephen F. Austin State Univ., 
665 F.2d 547, 551 (5th Cir.), cert. denied, 457 U.S. 1106 (1982); Daulton v. Affeldt, 678 
F.2d 487 (4th Cir. 1982). 

65. See Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972); Harrison v. 
Ayers, 673 F.2d 724 (4th Cir. 1982). 

66. Mt. Healthy, 429 U.S. at 287, 97 S. Ct. at 576. See also Daulton, 678 F.2d at 
492; Hillis, 665 F.2d at 551. 

67. See Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972); Harrison v. 
Ayers, 673 F.2d 724 (4th Cir. 1982). 
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The Mt. Healthy test evidences the deference of the judicial system 
toward the decisions of academic institutions. To obtain relief, it is not 
enough for the dismissed professor to prove that constitutionally-pro- 
tected conduct was a substantial motivating factor in the university’s 
dismissal decision.** The professor also must refute the university’s 
claim that it would have dismissed him even absent such conduct. 
Only after the dismissed professor surmounts all of these hurdles will 
the courts disturb the university’s dismissal decision.” 


B. Judicial Policy—A Recent Trend 


In recent years, courts have been more willing to intervene in the 
decision making of academic institutions.”” Although this increased 
intervention may appear to abandon the academic freedom of the 
universities, a closer look reveals that the increased intervention stems 
more from the courts’ desire to protect the constitutional rights of 
university professors than from a desire to limit the freedom of the 
university itself.” The recent court opinions dealing with the subject 
still emphasize the importance of deference to the decisions of academic 
institutions.’”? Although courts have imposed some limitations on the 
power of universities in order to preserve the constitutional rights of 
university professors, a large portion of that power remains intact.” 

Parate v. Isibor comports with this trend. The court emphasized the 
importance of judicial deference to the decisions of universities.”* To 
be sure, the decision limits the power of universities by prohibiting 
them from forcing a professor to change a previously-assigned grade.’® 
The court, however, lessened the blow by leaving the universities the 
option of changing such a grade through administrative channels.” 








68. See Daulton, 678 F.2d at 492. See also Mt. Healthy, 429 U.S. at 287, 97 S. Ct. 
at 576; Trotman, 635 F.2d at 224. 

69. See Mt. Healthy, 429 U.S. at 287, 97 S. Ct. at 576; Trotman, 635 F.2d at 224. 

70. See Fishbein, supra note 54. 

71. See Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985). 
See also Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 2694 (1972); Hillis v. Stephen F. 
Austin State Univ., 665 F.2d 547 (5th Cir.), cert. denied, 457 U.S. 1106 (1982); Adamian 
v. Jacobsen, 523 F.2d 929 (9th Cir. 1975); Chambliss v. Foote, 421 F. Supp. 12 (D. La. 
1976), cert. denied, 439 U.S. 839 (1978). 

72. See Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985). 
See also Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 2694 (1972); Hillis v. Stephen F. 
Austin State Univ., 665 F.2d 547 (5th Cir.), cert. denied, 457 U.S. 1106, 102 S. Ct. 2906 
(1982); Chambliss v. Foote, 421 F. Supp. 12 (D. La. 1976), cert. denied, 439 U.S. 838 
(1978). 

73. For instance, universities still retain the power to dismiss nontenured professors 
for no reason at all. Since courts will not intervene unless a professor’s constitutional 
rights have been violated, action by the university that does not violate such rights will 
not be disturbed. See Fishbein, supra note 54 (positing that the universities can maintain 
their power by instituting better internal protections of constitutional rights). 

74. 868 F.2d at 826-27 (6th Cir. 1989). 

75. Id. at 830. 

76. Id. 
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Thus, the decision did not really limit the power of universities to 
dictate their students’ grades. Therefore, one can view Parate as a 
compromise, protecting the constitutional rights of university profes- 
sors, while limiting the powers of universities only in a superficial 
way. 


IV. FREE SPEECH 


A. The Status of Educators’ Speech Before Parate 


Courts generally scrutinize the free-speech rights of public university 
educators just as they do those of any other public employee.” Although 
this may be an acceptable approach for teachers’ comments on matters 
of public policy or employment issues, few cases have adequately 
addressed special forms of educators’ speech—classroom dialogue and 
evaluation of students. Several very recent cases have addressed first- 
amendment free-speech rights of teachers’ when assigning grades and 
providing other communicative evaluations of student work.” 

Pickering v. Board of Education”? was one of the first cases to examine 
the tension between an educator’s constitutional interests and the em- 
ployer’s interest in uniformity and orderly conduct of public schools. 
Pickering, a teacher, was fired for publicly criticizing certain financial 
decisions of the local school board. The Supreme Court first noted that 
public employees cannot be compelled, because of their employment 
status, to sacrifice first-amendment rights normally enjoyed by citizens 
on matters of general public interest. The Court then attempted to 
balance the interests of the teacher, a citizen entitled to comment on 
public issues, and the state, an employer attempting to promote specific 
public services.” 

The Court suggested that the teacher’s speech might not be protected 
if it interfered with performance of teaching duties or the operation of 
the schools generally, or if it was so grossly inaccurate that it ‘‘called 
into question his fitness to perform his duties in the classroom.’’® In 
this case, however, the court concluded that the interests of the school 
administrators did not outweigh the teacher’s interest in contributing 





77. Public employees are protected from reprisals when their speech addresses matters 
of public concern. The leading case in this area, Connick v. Myers, 461 U.S. 138, 103 
S. Ct. 1684 (1983) is discussed extensively in Comment, Public Teachers’ Right to Free 
Speech: ‘‘A Matter of Public Concern,’’ 12 S.U.L. Rev. 217 (1986). See also Note, 
Postsecondary Faculty Members’ Rights of Free Speech, 9 J.C.U.L. 85 (1982-83). 

78. These cases are discussed supra. Parate v. Isibor is the most recent decision to 
address grading as a first amendment issue. 

79. 391 U.S. 563, 88 S. Ct. 1731 (1968). 

80. Id. at 568, 88 S. Ct 1734-35. 

81. Id. at 573 n.5, 88 S. Ct. at 1737 n.5. 
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to the public forum, although the school board had claimed that certain 
statements in the publication were not true.* 

More recently, in Mt. Healthy v. Doyle,** the Supreme Court clarified 
the burdens of proof associated with Pickering’s balancing test. In Mt. 
Healthy, a public school teacher was involved in a series of disruptive 
incidents and arguments with other teachers and school-cafeteria em- 
ployees. He released to a local radio station a memorandum from his 
principal. The teacher also made obscene gestures toward two female 
students when they failed to follow his supervision. The school board 
dismissed the teacher for lack of tact and professionalism.* 

Reviewing the dismissal, the Mt. Healthy Court established a new 
balancing test,*° assigning the teacher the difficult task of proving that 
the administrative motives conflicted with valid constitutional rights 
before the school would be obligated to defend the action. The Court 
also cautioned that constitutionally-protected rights could not be used 
to protect teachers who otherwise would be fired.** The case was 
remanded for further consideration of the school board’s decision to 
fire the teacher.*’ 

In Board of Trustees v. Holso,** the Supreme Court of Wyoming 
recognized that a teacher’s assignment of grades raised a free-speech 





82. The court noted that the teacher’s interest in commenting on public issues 
outweighed the administrator’s interests, unless school officials could prove false state- 
ments were intentionally used by the teacher: 
[A]bsent proof of false statements knowingly or recklessly made by him, a 
teacher’s exercise of his right to speak on issues of public importance may not 
furnish the basis for his dismissal from public employment. 

Id. at 574, 88 S. Ct. at 1738 (footnote omitted). 

83. 429 U.S. 274, 97 S. Ct. 568 (1977). 

84. Id. at 283 n.1, 97 S. Ct. at 574 n.1. 

85. The court characterized the test as follows: 

Initially, in this case, the burden was properly placed upon respondent to show 
that his conduct was constitutionally protected, and that this conduct was a 
‘‘substantial factor’’—or to put it in other words, that it was a ‘‘motivating 
factor’ in the Board’s decision not to rehire him. Respondent having carried 
that burden, however, the District Court should have gone on to determine 
whether the Board had shown by a preponderance of the evidence that it would 
have reached the same decision as to respondent’s reemployment even in the 
absence of the protected conduct. 
Id. at 287, 97 S. Ct. 576 (footnote omitted). 

86. The opinion emphasized that teachers engaging in constitutionally protected 
behaviors could not insure that their employment would continue indefinitely: 

A borderline or marginal candidate should not have the employment question 
resolved against him because of constitutionally protected conduct. But that 
same candidate ought not to be able, by engaging in such conduct, to prevent 
his employer from assessing his performance record and reaching a decision 
not to rehire on the basis of that record, simply because the protected conduct 
makes the employer more certain of the correctness of its decision. 
Id. at 286, 97 S. Ct. at 575. 
87. Id. at 287, 97 S. Ct. at 576. 
88. 584 P.2d 1009 (Wyo. 1978), reh’g denied, 587 P.2d 203 (Wyo. 1978). 
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issue. In Holso, a teacher’s employment was terminated because per- 
sonal health problems interfered with his ability to perform his job, he 
was insubordinate in failing to attend meetings and prepare certain 
documents as directed, and he became involved in a relationship with 
another teacher which suggested ‘‘immorality.’’ The grades that he 
assigned his students, which the school board found to be ‘‘question- 
able’’ because he gave students ‘‘an unusually excessive number of Fs 
and Ds,’’®® were also a factor in the firing. The trial court concluded 
that these allegations were unsupported or insufficient as a basis for 
firing the teacher.” 

Upon review, the Supreme Court of Wyoming emphasized that, in 
the absence of elaborated grading standards or a uniform grading policy 
in the district, the school board could not penalize the teacher for his 
grading standard.” The majority opinion did not specifica!ly address 
whether the first amendment protected the assignment of grades, or 
some other constitutional freedom; the court merely held that a dis- 
missal for failure to meet unspecified grading standards is ‘‘constitu- 
tionally impermissible.’’%? 

Despite this very limited constitutional reading, the dissenting opin- 
ion sharply questioned the court’s protection of the teacher’s grading 
scheme on constitutional grounds. Arguing that a probability curve of 
grading was a ‘‘basic elementary instruction to all teachers and well 
known within the profession’’** and that the school district had dis- 
tributed a standard teacher’s record book which contained a suggested 
marking scale, the dissent asserted that the teacher could be held 
accountable for failure to comply with such standards. 

The dissent compared the teacher’s grades to the distributed scale, 
concluding that the teacher’s grading contained an ‘‘inordinate’’ num- 
ber of Ds and Fs. Criticizing the lack of historical support for consti- 
tutional protection of teachers’ grading, the dissent supported the 
majority’s outcome, but concluded: 


The rationale which the courts have structured relative to the 
concept of academic freedom is that it is a species of free speech 





89. Id. at 1013. 

90. Id. at 1014. 

91. The court concluded: ‘‘The school district has no formal grading policy, nor was 
the plaintiff ever told to ‘grade on the curve.’ Cause for termination cannot be established 
by proof of the violation of standards that do not exist.”’ Id. at 1015. 

92. Id. at 1018. 

93. Id. at 1025. 

94. The dissent noted: 

I find no case which considers grading in whatever method the teacher’s whims 

and fancy lead him as a protected constitutional right. That is fallacious on its 

very face. . . .It will probably come as a tremendous surprise to the teaching 

profession, lawyers, scholars, parents and children that teachers have a complete 

license to flunk students willy-nilly because the Constitution says they can. 
Id. 
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which is protected by the First Amendment... . In developing 
this rationale the courts have emphasized the necessity of pro- 
tecting the free communication of ideas in an academic setting. 
Grading or evaluation of students is not a function that involves 
the communication of ideas, and for that reason grading does not 
logically fit within the protection of the First Amendment.% 


Holso, and particularly the dissent, does not strongly urge first- 
amendment protection for teacher evaluation of student performance. 
Yet the opinion does recognize that teachers’ evaluations of students 
may deserve constitutional protection if the teacher is not provided 
with guidelines for grading. Holso was the first serious consideration 
of the issues that Parate later resolves. 

Lovelace v. Southeastern Massachusetts University®® moved the issue 
of grading rights into the university setting. The United States Court 
of Appeals for the First Circuit concluded that teachers’ grading policies 
were not always subject to constitutional protection. In Lovelace, a 
nontenured professor advocated elevation of the university’s academic 
standards; his grading policy and course assignments reflected his 
conviction that students should be required to meet higher expectations. 
The professor contended that the decision not to renew his employment 
contract related to his refusal to lower his grading stardards following 
requests from University administrators.” The professor did not claim 
that the University fired him in retaliation for his public advocacy for 
more demanding academic standards at the school.” 

On appeal, the court assumed that the professor had demonstrated 
that the refusal to lower teaching standards was a substantial motivating 
factor in the decision to decline renewal of the teaching contract. The 
court then affirmed earlier suggestions that a professor’s grading policy 
was not unconditionally protected by the Constitution: 


To accept plaintiff’s contention that an untenured teacher’s grading 
policy is constitutionally protected and insulates him from dis- 
charge when his standards conflict with those of the university 
would be to constrict the university in defining and performing 
its educational mission. The first amendment does not require that 
each nontenured professor be made a sovereign unto himself.’ 





95. Id. at 1033-34 (citations omitted). 

96. 793 F.2d 419 (ist Cir. 1986). 

97. Plaintiff claimed the reason his contract was not renewed was because he refused 
to inflate his grading or lower his expectations after students complained the work 
assigned in his class was too time consuming and difficult. Id. at 425. 

98. The court specifically noted that such a claim had not been made. Id. 

99. The district court granted summary judgment in favor of the university. Id. at 
421. 

100. Id. at 426 (citations, footnotes omitted). 
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Although the plaintiff argued that his grading policy conformed with 
the University’s published policies, the court deferred to the discretion 
of University officials on that determination.’*" The court recognized 
that a refusal to conform to articulated University standards was not 
protected speech in the same sense that refusal to change grades in the 
absence of an articulated standard would be. in dicta, the court appeared 
to conclude that the teacher could not assert constitutional protection 
for grading standards that did not conform to University policies. 
Further, the court gave the University wide latitude in determining 
whether the grading policy conformed to articulated standards, another 
limitation of the teacher’s freedom.’ 


B. The Parate Decision 


Parate takes a dramatic step forward in protecting teachers’ assign- 
ment of grades under the first amendment. The court declared for the 
first time that grades assigned by a university professor may be consid- 
ered a constitutionally-protected communication: 


The individual university professor may claim that his assignment 
of an examination grade or a final grade is communication pro- 
tected by the First Amendment... .Because the assignment of a 
letter grade is symbolic communication intended to send a specific 
message to the student, the individual professor’s communicative 
act is entitled to some measure of First Amendment protection.’ 


The Parate court went well beyond the Holso analysis, holding not 
only that evaluation of students may be constitutionally protected when 
the teacher has not been told to conform to certain standards, but also 
that teachers have some protected professional discretion in the assign- 
ment and communication of student grades.** While protecting the 





101. The court explained: 
It is true that plaintiff contends that his grading policy was in fact in accordance 
with the university’s published criteria. We think, however, that it must be 
university officials—and not either an untenured teacher in his first year at the 
university or a federal court—which must be the judge of that, at least in the 
context of the constitutional claim that plaintiff asserts. 
Id. at 426 n.2. 
102. The First Circuit Court of Appeals affirmed the lower court’s finding that plaintiff's 
arguments were without merit. Id. at 426. 
103. 868 F.2d 821, 827 (1989) (citations omitted). 
104. The court described the professor’s grading right as follows: 
Although the individual professor does not escape the reasonable review of 
university officials in the assignment of grades, she should remain free to 
decide, according to her own professional judgment, what grades to assign and 
what grades not to assign. ...Thus, the individual professor may not be 
compelled, by university officials, to change a grade that the professor previ- 
ously assigned to her student. 
Id. at 828 {citations omitted). 
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teacher’s right to communicate an evaluation to students, the court did 
little to secure the full force of the teacher’s academic evaluation. The 
teacher’s right to communicate an evaluation to the student is protected, 
but the university need not communicate that evaluation to the outside 
world as a part of the student’s permanent academic record: 


Parate correctly contends that even as a nontenured professor, he 
retains the right to review each of his students’ work and to 
communicate, according to his own professional judgment, aca- 
demic evaluation and traditional letter grades. Parate, however, 
has no constitutional interest in the grades which his students 
ultimately receive.?° 


C. The Future of Teachers’ Free Speech 


Parate is a limited extension of previously articulated constitutional 
rights for teachers. Although Parate specifically recognized a first- 
amendment right in the communication of student grades, the right 
only assures that teachers will be able to communicate their evaluation 
of students to the student without retaliation by the university. The 
court allows the university to limit the teacher’s communicative grading 


rights by imposing a uniform grading standard before students are 
evaluated, and by administratively changing student’s grades so that 
the professor’s evaluation of the student is not communicated to the 
outside world. 

Thus, Parate does carve out a new niche in the area of constitutional 
protections for professors, but does little to extend substantive consti- 
tutional law or to predict future constitutional protections. The case 
builds on previous concepts, continuing a trend toward a limited but 
stable area of protected speech for teachers. 


V. CONCLUSION 


Academic freedom, originating from the nineteenth century German 
concepts of lehrfreiheit and lernfreiheit (freedom of teaching and learn- 
ing), gave teachers and students maximum freedom to teach and learn 
with only minimal interference from university authorities or govern- 
ment.’ Today, in the United States, the term academic freedom carries 
a more sophisticated meaning, embodying not only rights of professors, 
but also the freedom of universities to function as decision-making 
bodies without external interference. 

For university professors, academic freedom provides a right to teach 
what and how they think best.’ In the classroom setting, any actions 





105. Id. at 829. 
106. Goldstein, supra note 27. 
107. Id. 
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which disturb the ‘‘free marketplace of ideas’’ may be found to violate 
the professor’s academic freedom.’ 

The university has a right to academic freedom with regard to its 
internal affairs. Courts show universities much deference in their de- 
cisions, and a constitutionally-protected right must be implicated before 
the courts will intervene.’ Following the three-step test introduced in 
Mt. Healthy City Board of Education v. Doyle,'*° the courts must decide: 
(1) whether the professor’s conduct was constitutionally protected; (2) 
whether the professor’s exercising of a constitutionally-protected right 
was a substantial motivating factor in the university’s decision to 
dismiss that professor; and (3) whether the institution has shown by a 
preponderance of the evidence that it would have reached that same 
decision even in the absence of the protected conduct.’ Although the 
Mt. Healthy test demonstrated the strong deference that courts afford 
university decisions, recently courts have intervened more frequently 
in university decisions, thus giving university professors a stronger 
sense of academic freedom. 

In Parate v. Isibor,''* the court faced the conflict between the aca- 
demic freedom of a university professor and that of the university. The 
classroom disturbances underlying Parate’s claims against the university 
did not disturb the ‘‘free marketplace of ideas’’’ to the extent of 
casting a ‘‘pall of orthodoxy’’'* over the classroom; the university, 
therefore, prevailed on this issue. With regard to the free-speech issue, 
however, the court had to deal with a direct clash of interests between 
the university’s desire to maintain control over its grading system and 
Parate’s claim of first-amendment protection for the grade assigned. 
Although the court granted first-amendment protection to the assign- 
ment of a student’s grade in the absence of a specified grading standard, 
the university may administratively change the student’s grade. 

University counsel should take note of Parate v. Isibor’’ and its 
effect on a professor’s assignment of grades. A!though the university 
may still administratively change a student’s grade after it is assigned 
by a professor, this principle may change. Consistent with the recent 
trend affording professors increased constitutional rights, future cases 
may reach the opposite result. Perhaps a uniform grading policy best 
protects the university. Although a professor could challenge the uni- 
form system of grading as interfering with academic freedom, the 





108. Keyishian v. Board of Regents, 385 U.S. at 603, 87 S.Ct. at 683. 
- 109. See Daulton v. Affeldt, 678 F.2d 487 (1987); Epperson v. Arkansas, 393 U.S. 97, 
104, 98 S. Ct. 266, 270 (1968). 

110. 429 U.S. 274, 97 S.Ct. 568 (1977). 

111. Mt. Healthy Bd. of Educ. v. Doyle, 429 U.S. 274, 287, 97 S. Ct 568, (1977). See 
also Trotman v. Board of Trustees of Lincoln Univ., 635 F.2d 216, 224 (3d Cir. 1980). 

112. 868 F.2d 821 (6th Cir. 1989). 

113. Keyishian, 385 U.S. at 603, 87 S. Ct. at 683. 

114. Id. 

115. 868 F.2d 821 (6th Cir. 1989). 
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university’s interest in controlling academic policy probably would 
outweigh the professor’s interest in communicating a specific grade. 
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On AssuMING A COLLEGE OR UNIVERSITY PRESIDENCY: LESSONS AND ADVICE 
FROM THE FIELD, by Estela Mara Bensimon, Marian L. Gade and Joseph 
F. Kauffman, American Association for Higher Education Publications, 
Washington, D.C. 1987, 71 pp. $10.00 


The audience for this book of advice for new presidents of institutions 
of higher education is the 225 or so persons who assume college and 
university presidencies each year. Perhaps no other chief-executive 
position experiences as much turnover as the college or university 
presidency. Certainly, no corporate hiring process fills the top manage- 
ment position with as little regard to prior knowledge of the corporation. 
In a typical recent academic year, slightly over three-fourths of all 
newly-hired presidents came from outside the institution they were 
invited to head; a similar proportion had never functioned as chief- 
executive officer before becoming president. 

Small wonder given these statistics that the major treatises on the 
administration of higher education that appear from time to time, such 
as Robert Birnbaum’s How Colleges Work: The Cybernetics of Academic 
Organization and Leadership,’ receive welcome supplements in the 
form of timely manuals such as On Assuming a Presidency: Lessons 
and Advice from the Field. Essays by Estela Mara Bensimon, Marian 
L. Gade, and Joseph F. Kauffman offer the new president thoughtful 
observations on the position and advice on ways to respond to its 
demands. A concluding resource section by Sharon A. McDade updates 
relevant programs and references cited in previous publications on the 
subject. 

Bensimon’s recommendations, based on interviews of presidents in 
office for two and three years, advise the newly-hired president to be 
a respectful and eager learner in approaching the new position. Ac- 
cordingly, the president-elect should visit the prospective campus a 
number of times to talk to people in the major departments, and identify 
the key players. The new president should study key documentation 
thoroughly, and, even after taking office, do more listening and ob- 
serving than acting during the first year in office. 

Gade’s commentary, based on several years’ research with Clark Kerr 
on presidents and their boards, confirms the wisdom of the slow start, 
particularly in cultivating good board relationships. Taken as a whole, 
these two essays as well as Kauffman’s—the only one based om a 
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personal experience with a college or university presidency—emphasize 
the need to respect the integrity of the institution and to develop one’s 
vision, goals and strategies in such a way as to respect and promote 
that integrity. 

One misses in this treatment, otherwise so current and perceptive, 
some discussion of issues relating to women in the presidency. Such 
issues have a relevancy far beyond the minimal number of women 
currently filling presidential positions. Search committees, as well as 
presidents making use of this and future volumes, should review their 
perceptions and expectations of presidential leadership from a gender- 
related point of view. The selective reference section greatly enhances 
the value of the work by identifying key sources on particular issues 
including athletics, curriculum, the economy and higher education, 
financial management, governance and government including regula- 
tory aspects, the history of higher education, development, and organ- 
izational leadership and management. 

One could question the adequacy and relevancy of this advice in an 
era of curricular and financial crises in higher education. Confronted 
by such questions the authors would respond that while individual 
circumstances require immediate action, experience still reinforces the 
need to analyze the institution and its history before formulating, much 
less implementing, personal vision and goals. To quote Kauffman, ‘‘by 
their very nature, colleges and universities must constantly renew 
themselves, yet they cannot start over.’’? Despite the urgent expectations 
for changes that often accompany presidential turnover, all constitu- 
encies involved, above all the new president, do well to maintain an 
evolutionary rather than a revolutionary approach to the task. 





2. BENSIMON, GADE AND KAUFFMAN, ON ASSUMING A COLLEGE OR UNIVERISTY PRESIDENCY: 
LESSONS AND ADVICE FROM THE FIELD, 32 (1987). 








INDEX TO JOURNAL OF COLLEGE 
AND UNIVERSITY LAW* 


VOLUMES 6-16 


ACCREDITATION 


Simons, Case Comment: Avins v. White (Defamation in Accreditation), 8:268 
(1981) 

Cassou and Curran, Secular Orthodoxy and Sacred Freedoms: Accreditation 
of Church-Related Law Schools, 11:293 (1984) 


ADMISSIONS 


Lines, Tuition Discrimination: Valid and Invalid Uses of Tuition Differentials, 
9:241 (1983) 

Orleans, Book Review, Ability Testing of Handicapped People: Dilemma for 
Government, Science, and the Public. Susan W. Sherman and Nancy M. 
Robinson, eds., 9:347 (1983) 

Rothstein, Section 504 of the Rehabilitation Act: Emerging Issues for Colleges 
and Universities, 13:229 (1986) 

O’Neil, Preferential Admissions Revisited: Some Reflections on DeFunis and 
Bakke, 14:423 (1988) 


ANNUAL REVIEW 


Dutile, The Law of Higher Education and the Courts: 1986, 14:303 (1987) 
Dutile, The Law of Higher Education and the Courts: 1987, 15:87 (1988) 
Dutile, The Law of Higher Education and the Courts: 1988, 16:201 (1989) 


ATHLETICS AND SPORTS 


Gaal and DiLorenzo, The Legality and Requirements of HEW’s ‘Policy In- 
terpretation’’ of Title IX and Intercollegiate Athletics, 6:161 (1980) 

Thomas and Wildgen, Women in Athletics: Winning the Game but Losing 
the Support, 8:295 (1982) 

Thompson and Young, Taxing the Sale of Broadcast Rights to College Ath- 
letics—An Unrelated Trade or Business? 8:331 (1982) 

Ruxin, Unsportsmanlike Conduct: The Student Athlete, the NCAA, and 
Agents, 8:347 (1982) 





* This index provides an updated classification of articles in the Journal of College 
and University Law. The subject matter headings are common to the Journal of 
College and University Law, the College Law Digest and Exchange of Legal Infor- 
mation Collection. The index allows quick access to materials on nearly all cate- 
gories of legal questions arising on campus. By necessity, complex matters are 
cross-referenced under multiple headings to facilitate information location. 

This index is a ‘‘rolling’’ index, it contains only articles published in the last ten 
years. For references of articles published before 1980, see Volume 14, page 621. 


733 





734 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Branchfield and Grier, Aiken v. Lieuallen and Peterson v. Oregon State 
University: Defining Equity in Athletics, 8:369 (1982) 

Pauley, Williams v. Hamilton, 8:399 (1982) 

Weistart, Legal Accountability and the NCAA, 10:167 (1983) 

Remington, NCAA Enforcement Procedures Including the Role of the Com- 
mittee on Infraction, 10:181 (1982) 

Atkinson, Workers’ Compensation and College Athletics: Should Universities 
Be Responsible for Athletes Who Incur Serious Injuries? 10:197 (1982) 
Staton, Recent Cases Concerning the Rights of Student-Athletes, 10:209 (1983) 
Rowe, NCAA v. Board of Regents: A Broadening of the Rule of Reason, 

11:377 (1984) 

Judge, Student-Athletes as Employees: Income Tax Consequences, 13:285 
(1986) 

Dixon, Achieving Educational Opportunity Through Freshman Ineligibility 
and Coaching Selection: Key Elements in the NCAA Battle for Academic 
Integrity of Intercollegiate Athletics, 14:383 (1987) 

Graff, Myers, and Tyler, Case Comment: Blair v. Washington State University, 
14:575 (1988) 

Tyler, State Open Records Laws and the NCAA: Does the NCAA Qualify as 
a ‘‘Governmental Body’”’ and, if so, May Its Members Invoke the Privilege 
of Self-Critical Analysis?, 15:335 (1989) 

Poskanzer, Spotlight on the Coaching Box: The Role of the Athletic Coach 
Within the Academic Institution, 16:1 (1989) 

Stoner and Nogay, The Model University Coaching Contract (‘‘MCC’’): A 
Better Starting Point for Your Next Negotiation, 16:43 (1989) 

Longo and Thoman, Case Comment: Haffer v. Temple University: A Rea- 
wakening of Gender Discrimination in Intercollegiate Athletics, 16:137 
(1989) 

Rasnic, Book Review, Fumble: Bear Bryant, Wally Butts and the Great College 
Football Scandal, by James Kirby, 16:165 (1989) 

Conboy, Book Reviews, Law in Sport and Physical Activity, by Annie Clem- 
ent, and Law in Sport, by Bernard Patrick Maloy, 16:171 (1989) 

Alessandro, The Student-Athlete Right-to-Know Act: Legislation Would Re- 
quire Colleges to Make Public Graduation Rates of Student Athletes, 16:287 
(1989) 

Leeson, The Drug Testing of College Athletes, 16:325 (1989) 


ATTORNEYS 


Weinberger, Reflection on the Seventies, 8:451 (1982) 

Matthews, Higher Education and Society, 8:463 (1982) 

Toohey and Gray, Doing Business in the New Technology: Problems for 
College and University Counsel, 10:455 (1983) 

Greenleaf, Academic Institutions in the Light and Shadow of the Law, 12:1 
(1985) 

Shaffer, Review Essay: Legal Resources for Higher Education Law, 12:83 
(1985) 

Kaplin, Law on the Campus 1960-1985: Years of Growth and Challenge, 
12:269 (1985) 

Daane, Role of University Counsel, 12:399 (1985) 

Kennard, Book Review, Education Law, 12:565 (1986) 

Helms, Patterns of Litigation in Postsecondary Education: A Case Law Study, 
14:99 (1987) 

Richmond, Students’ Rights to Counsel in University Disciplinary Proceed- 
ings, 15:289 (1989) 





1990] 
AUXILIARY ENTERPRISES 


Loar and Sky, General Operating Support for Museums: Problems in Paradise, 
7:267 (1981) 

Ward, Copyright in Museum Collections: An Overview of Some of the 
Problems, 7:297 (1981) 

Weil, A Checklist of Legal Considerations for Museums, 7:346 (1981) 
Ward, The Georgia Grind: Can the Common Law Accommodate the Problems 
of Title in the Art World: Observations on a Recent Case, 8:533 (1982) 
Hitchner, Medicare and Medicaid Reimbursement of Teaching Hospitals and 
Faculty Physicians, 10:79 (1983) 

Bartlett and Siena, Research and Development Limited Partnerships as a 
Device to Exploit University Owned Technology, 10:435 (1984) 

Toohey and Gray, Doing Business in the New Technology: Problems for 
College and University Counsel, 10:455 (1984) 

Kirby, Federal Antitrust Issues Affecting Institutions of Higher Education: 
An Overview, 11:345 (1984) 

Ende and Lane, Book Review, Contracting for Services, 11:399 (1984) 

Kertz and Hasson, Federal Income Tax Rules Regulating University Research 
and Development, 13:109 (1986) 

Rich, Malpractice Issues in the Academic Medical Center, 13:149 (1986) 

Walker and Israeloff, Historic Preservation and the Institutional Owner, 14:59 
(1987) 

Niccolls, Nave, Olswang, Unrelated Business Income Tax and Unfair Com- 
petition: Current Status of the Law, 15:249 (1989) 





COMPUTERS AND TELECOMMUNICATIONS 


Thompson and Young, Taxing the Sale of Broadcast Rights to College Ath- 
letics—An Unrelated Trade or Business? 8:331 (1982) 

Schwartz and Woods, Public Television and the Hearing Impaired, 9:1 (1982) 

Hollander, An Introduction to Legal and Ethical Issues Relating to Computers 
in Higher Education, 11:215 (1984) 

Lautsch, Book Review, Computers in Education: Legal Liabilities and Ethical 
Issues Concerning Their Use and Misuse, 14:163 (1987) 


CONTRACTS 


Edwards, Usages of Copyrighted Musical Works Permissible Without Ac- 
quiring a Copyright License, Assignment, or Release, 6:363 (1980) 

Simon, Faculty Writings: Are They ‘‘Works Made for Hire’’ Under the 1976 
Copyright Act? 9:485 (1983) 

Bartlet and Siena, Research and Development: Limited Partnerships as a 
Device to Exploit University Owned Technology, 10:435 (1984) 

Toohey and Gray, Doing Business in the New Technology: Problems for 
College and University Counsel, 10:455 (1984) 

Hollander, An Introduction to Legal and Ethical Issues Relating to Computers 
in Higher Education, 11:215 (1984) 

Ende and Lane, Book Review, Contracting for Services, 11:399 (1984) 

McDonald, Contract: A Property Right Under the Fourteenth Amendment? 
Vail v. Board of Education, 11:455 (1985) 

Graves, Commentary, Coaches in the Courtroom: Recovery in Actions for 
Breach of Employment Contracts, 12:545 (1986) 

Sullivan, The College or University Power to Withhold Diplomas, 15:321 
(1989) 








736 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Stoner and Nogay, The Model University Coaching Contract (‘‘MCC’’): A 
Better Starting Point for Your Next Negotiation, 16:43 (1989) 

Cole and Goldblatt, Award of Construction Contracts: Public Institutions’ 
Authority to Select the Lowest Possible Bidder, 16:177 (1989) 


DEBT COLLECTIONS 


Millsap and Wright, Recent Cases on Student Transcript Rights and Bank- 
ruptcy, 6:231 (1980) 

Bissell, Brief for Appellants in Handscome v. Rutgers University, 6:241 (1980) 

Hunter, Collecting Defaulted Student Loans: How Much Diligence is Due? 
9:149 (1982) 

Ayers and Sagner, The Bankruptcy Reform Act and Student Loans: Unraveling 
New Knots, 9:361 (1983) 

Aiello and Behrens, Student Loans, Chapter 13 of the Bankruptcy Code and 
the 1984 Bankruptcy Amendments, 13:1 (1986) 


DISCRIMINATION 


Title IX Athletics, 6:73 (1979) (Conference Outline) 

Update on Handicap Discrimination, 6:113 (1979) (Conference Outline) 

Update on Age Discrimination, 6:123 (1979) (Conference Outline) 

Status of Quotas as a Remedy in Discrimination Cases, 6:129 (1979) (Confer- 
ence Outline) 

Legal Diagnosis and Defense of an Employment Civil Rights Claim, 6:135 
(1979) (Conference Outline) 

Gaal and DiLorenzo, The Legality and Requirements of HEW’s Proposed 
‘Policy Interpretation’’ of Titie IX and Intercollegiate Athletics, 6:161 
(1980) 

Bompey, 1979 Update: Cases and Issues in Age Discrimination, 6:195 (1980) 
(Conference Outline) 

Orleans, Memorandum: First Thoughts on Southeastern Community College 
v. Davis, 6:263 (1980) 

Tytel, Spirt v. Long Island University: TIAA-CREF and the Sex-Based Mor- 
tality Table Controversy, 7:119 (1980) 

Giddings, Petitioner’s Brief in University of Texas v. Camenisch, 8:58 (1981) 

Guthrie, Brief Amici Curiae in Support of Petitioners in University of Texas 
v. Camenisch, 8:68 (1981) 

Green, An Application of the Equal Pay Act to Higher Education, 8:203 
(1981) 

Consent Decree, Ragender v. University of Minnesota, 8:219 (1981) 

Thomas and Wildgen, Women in Athletics: Winning the Game but Losing 
the Support, 8:295 (1982) 

Branchfield and Grier, Aiken v. Lieuallen and Peterson v. Oregon State 
University: Defining Equity in Athletics, 8:369 (1982) 

Tucker, Perspective on Camenisch, 8:409 (1982) 

Bompey, Decoupling Tenure and Employment Under the 1978 Amendments 
to the Age Discrimination in Employment Act, 8:425 (1982) 

Buckley, Perspective on Gunther, 8:433 (1982) 

Ayres, Widmar v. Vincent: The Beginning of the End for the Establishment 
Clause, 8:511 (1982) 

Flygare, TDCA v. Burdine: The Decreasing Burden for Employers in Title 
VII Litigation, 8:519 (1982) 

Schwartz and Woods, Public Television and the Hearing Impaired, 9:1 (1982) 

Pavela, Psychiatric Paternalism and the Misuse of Mandatory ‘‘Medical”’ 
Withdrawals on Campus, 9:101 (1982) 











1990] INDEX 737 


Orleans and Smith, Who Should Provide Interpreters Under Section 504 of 
the Rehabilitation Act? 9:177 (1982) 

Casey, Constructive Discharge Under Title VII in Institutions of Higher 
Education, 9:191 (1982) 

Lines, Tuition Discrimination: Valid and Invalid Uses of Tuition Differentials, 
9:241 (1983) 

Bompey and Saltzman, The Role of Statistics in Employment Discrimination 
Litigation—A University Perspective, 9:263 (1983) 

Lee, Balancing Confidentiality and Disclosure in Faculty Peer Review: Impact 
of Title VII Litigation, 9:279 (1983) 

Barnes and Schlottman, After ‘‘Decoupling’’: Further Thoughts, 9:315 (1983) 

Orleans, Book Review, Ability Testing of Handicapped People: Dilemma for 
Government, Science, and the Public. Susan W. Sherman and Nancy M. 
Robinson, eds., 9:347 (1983) 

Olswang, Planning the Unthinkable: Issues in Institutional Reorganizations 
and Faculty Reductions, 9:431 (1983) 

Smart, Widmar v. Vincent and the Purposes of the Establishment Clause, 
9:469 (1983) 

Tashjian-Brown, Title IX: Progress Toward Program Specific Regulation of 
Private Academia, 10:1 (1983) 

Plaintiff's Motion for Summary Judgment, University of Richmond v. Bell 
(Document from Counsel), 10:34 (1983) 

Plaintiff's Reply Brief to Cross-Motion for Summary Judgment, University of 
Richmond v. Bell (Document from Counsel), 10:36 (1983) 

Bodner, Analyzing Faculty Salaries in Class Action Sex Discrimination Cases, 
10:305 (1984) 

Kubasek, Book Review, Discrimination, Affirmative Action, and Equal Op- 
portunity. W.E. Block and M.A. Walker, eds., 10:331 (1984) 

Mooney, Conditioning Student Aid on Draft Registration: The Legislation 
and Regulations, 10:379 (1984) 

Stanley, The Rights of Gay Student Organizations, 10:397 (1984) 

Rothstein, Reproductive Hazards and Sex Discrimination in the Workplace: 
New Concerns in Industry and on Campus, 10:495 (1984) 

Olivas and Denison, Legalization in the Academy: Higher Education and the 
Supreme Court, 11:1 (1984) 

Renahan, Bob Jones University v. United States: No Tax Exemptions for 
Racially Discriminatory Schools—Supreme Court Clarifies Thirteen-Year 
Policy Imbroglio, 11:69 (1984) 

Cassou and Curran, Secular Orthodoxy and Sacred Freedoms: Accreditation 
of Church-Related Law Schools, 11:293 (1984) 

Weeks, Equal Pay: The Emerging Terrain, 12:41 (1985) 

White, Book Review, The Rights of Teachers, 12:561 (1986) 

Rothstein, Section 504 of the Rehabilitation Act: Emerging Issues for Colleges 
and Universities, 13:229 (1986) 

Cole, Recent Developments in Sexual Harassment, 13:267 (1986) 

Weeks, Book Review, The Dismissal of Students with Mental Disorders: Legal 
Issues, Policy Considerations and Alternative Responses, 13:429 (1987) 
Delano, Discovery in University Employment Discrimination Suits: Should 

Peer Review Materials be Privileged? 14:121 (1987) 

Clague, The Affirmative Action Showdown of 1986: Implications for Higher 
Education, 14:171 (1987) 

O’Neil, Preferential Admissions Revisited: Some Reflections on DeFunis and 
Bakke, 14:423 (1988) 

Andrews, State Legislation on Comparable Worth: Will it Bring Pay Equity 
to Academe? 14:469 (1988) 

Ruebhausen, Implications of ADEA Amendments of 1986 for Tenure and 
Retirement, 14:561 (1988) 





738 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Graff, Myers and Tyler, Case Comment: Blair v. Washington State University 
14:575 (1988) 

Curry, Manderfeld, and Sullivan, Case Comment: Pime v. Loyola University 
of Chicago, 14:607 (1988) 

Dutile, God and Gays at Georgetown: Observations on Gay Rights Coalition 
of Georgetown University Law Center v. Georgetown University, 15:1 (1988) 

Finkin, Tenure After an Uncapped ADEA: A Different View, 15:43 (1988) 

Fick, Book Review Academics in Courts: The Consequences of Faculty Dis- 
crimmination Litigation, 15:239 (1988) 

Longo and Thoman, Case Comment: Haffer v. Temple University: A Rea- 
wakening of Gener Discrimination in Intercollegiate Athletics, 16:137 
(1989) 

Haviland, Student Discriminatory Harassment, 16:311 (1989) 

Hodulik, Prohibiting Discriminatory Harassment by Regulating Student Speech: 
A Balancing of First-Amendment and University Interests, .16:573 (1990) 

Keyes, Health-Care Professionals with AIDS: The Risk of Transmission Bal- 
anced Against the Interests of Professionals and Institutions, 16:589 (1990) 


FACULTY 


A New Look at Faculty Contracts, 6:13 (1979) (Conference Outline) 

Faculty Collective Bargaining: The Yeshiva Case, 6:67 (1979) (Conference 
Outline) 

Olswang and Fantel, Tenure and Periodic Performance Review: Compatible 
Legal and Administrative Principles, 7:1 (1980) 

McKee, Tenure by Default: The Nonformal Acquisition of Academic Tenure, 
7:31 (1980) 

Duerr, Reinstatement as a Remedy in Cases Involving Termination of Tenured 
Faculty, 7:57 (1980) 

Weston, Outside Activities of Faculty Members, 7:68 (1980) 

Bodner, The Implications of Yeshiva University for Collective Bargaining 
Rights of Faculty at Private and Public Institutions of Higher Education, 
7:78 (1980) 

Flygare, Board of Trustees of Keene State v. Sweeney: Implications for the 
Future of Peer Review in Faculty Personnel Decisions, 7:100 (1980) 

Hanna, McLendon v. Morton and the Legislative Response: A Procedural 
Barrier of Quality Education in West Virginia? 7:111 (1980) 

Lee, Faculty Role in Academic Governance and the Managerial Exclusion: 
Impact of the Yeshiva Decision, 7:222 (1981) 

Finkin, The Yeshiva Decision: A Somewhat Different View, 7:321 (1981) 

Smith, Protecting the Confidentiality of Faculty Peer Review Records: De- 
partment of Labor v. University of California, 8:20 (1981) 

Consent Decree: United States Department of Labor, Office of Contract Com- 
pliance Programs v. Regents of University of California, 8:54 (1981) 

Irby, Fantel, Milam and Schwartz, Faculty Rights and Responsibilities in 
Evaluating and Dismissing Medical Students, 8:102 (1981) 

Geetter, In the Matter of the University of Connecticut and the AAUP: Brief 
on Determining Faculty Workload in the Collective Bargaining Context, 
8:254 (1981) 

Bompey, Decoupling Tenure and Employment Under the 1978 Amendments 
to the Age Discrimination in Employment Act, 8:425 (1982) 

Buckley, Perspective on Gunther, 8:433 (1982) 

Shepard and Moran, The Future of Faculty Collective Bargaining at Private 
Universities, 9:41 (1982) 

Veazie, University Collective Bargaining: The Experience of the Montana 
University System, 9:51 (1982) 








1990} INDEX 739 


Hodges, Postsecondary Faculty Members’ Rights of Free Speech, 9:85 (1982) 

Casey, Constructive Discharge Under Title VII in Institutions of Higher 
Education, 9:191 (1982) 

Bompey and Saltzman, The Role of Statistics in Employment Discrimination 
Litigation—A University Perspective, 9:263 (1983) 

Lee, Balancing Confidentiality and Disclosure in Faculty Peer Review: Impact 
of Title VII Litigation, 9:279 (1983) 

Barnes and Schlottman, After ‘‘Decoupling’’: Further Thoughts, 9:315 (1983) 

Olswang, Planning the Unthinkable: Issues in Institutional Keorganizations 
and Faculty Reductions, 9:431 (1983) 

Hitchner, Medicare and Medicaid Reimbursement of Teaching Hospitals and 
Faculty Physicians, 10:79 (1983) 

Hartnett, Book Review, Beyond Traditional Tenure. Richard P. Chait and 
Andrew T. Ford, 10:95 (1983) 

Finkin, Book Review, Beyond Traditional Tenure. Richard P. Chait and 
Andrew T. Ford, 10:105 (1983) 

Richards, ‘‘Financial Emergency’’ and the Faculty Furlough: A Breach of 
Contract? 10:225 (1983) 

Bodner, Analyzing Faculty Salaries in Class Action Sex Discrimination Cases, 
10:305 (1984) 

Kubesek, Book Review, Discrimination, Affirmative Action, and Equal Op- 
portunity. W.E. Block and M.A. Walker, eds., 10:331 (1984) 

Lovain, Grounds for Dismissing Tenured Postsecondary Faculty for Cause, 
10:419 (1984) 

Hustoles, Faculty and Staff Dismissals: Developing Contract and Tort Theo- 
ries, 10:479 (1984) 

Lee and Begin, Criteria for Evaluating the Managerial Status of College 
Faculty: Applications of Yeshiva University by the NLRB, 10:515 (1984) 

Gillmore, Student Ratings as a Factor in Faculty Employment Decisions and 
Periodic Review, 10:557 (1984) 

Olswang and Lee, Scientific Misconduct: Institutional Procedures and Due 
Process Considerations, 11:51 (1984) 

Stacy and Holland, Legal and Statistical Problems in Litigating Sex Discrim- 
ination Claims in Higher Education, 11:107 (1984) 

Orleans, Book Review, Partners in the Research Enterprise: University-Cor- 
porate Relations in Science and Technology; Book Review, Dollars and 
Scholars: An Inquiry into the Impact of Faculty Income upon the Functions 
and Future of the Academy, 11:237 (1984) 

White, Book Review, Partners in the Research Enterprise: University-Corpo- 
rate Relations in Science and Technology; Book Review, Dollars and 
Scholars: An Inquiry into the Impact of Facuity Income upon the Functions 
and Future of the Academy, 11:257 (1984) 

O’Neil, Academic Freedom and the Constitution, 11:275 (1984) 

The Special Committee on Education and the Law (The Association of the 
Bar of the City of New York), Due Process in Decisions Relating to Tenure 
in Higher Education, 11:323 (1984) 

McDonald, Contract: A Property Right Under the Fourteenth Amendment? 
Vail v. Board of Education, 11:445 (1985) 

Weeks, Equal Pay: The Emerging Terrain, 12:41 (1985) 

Wright, Legal Issues Relating to University Faculties: 25 Years Perspective 
for University Lawyers, 12:363 (1985) 

White, Book Review, The Rights of Teachers, 12:561 (1986) 

Mawdsley, Plagiarism Problems in Higher Education, 12:565 (1986) 

Ramirez, The Balance of Interests Between National Security Controls and 
First Amendment Interests in Academic Freedom, 13:179 (1986) 

Cole, Recent Developments in Sexual Harassment, 13:267 (1986) 








740 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Andrews, Dang, and McLean, Recent Development: Church Licensed Profes- 
sors—The Curran Controversy, 13:375 (1987) 

Dixon, Lynch, and Swem, Case Comment: Pace v. Hymas: Termination of 
Tenured University Faculty—Financial Exigency and the Burden of Proof 
in a Substantive Due Process Claim, 13:417 (1987) 

Delano, Discovery in University Employment Discrimination Suits: Should 
Peer Review Materials Be Privileged? 14:121 (1987) 

Attanasio, Does the First Amendment Guarantee a Right to Conduct Scientific 
Experiments? 14:435 (1988) 

Olswang, Union Security Provisions, Academic Freedom and Tenure: The 
Implications of Chicago Teachers Union v. Hudson, 14: 539 (1988) 

Ruebhausen, Implications of ADEA Amendments of 1986 for Tenure and 
Retirement, 14:561 (1988) 

Curry, Manderfeld and Sullivan, Case Comment: Pime v.Loyola University 
of Chicago, 14:607 (1988) 

Keller, Consensual Amorous Relationships Between Faculty and Students: 
The Constitutional Right to Privacy, 15:21 (1988) 

Finkin, Tenure After an Uncapped ADEA: A Different View, 15:43 (1988) 

Cunningham, Leeson, Stadler, Kahn v. Superior Court of the County of Santa 
Clara: The Right to Privacy and the Academic Freedom Privilege with 
Respect to Confidential Peer Review Materials, 15:73 (1988) 

Luzum and Pupel, Weinstein v. University of Illinois: The ‘‘Work-for-Hire’’ 
Doctrine and Procedural Due Process for Nontenured Faculty, 15:369 (1989) 

Swan, Subjective Hiring and Promotion Decisions in the Wake of Fort Worth, 
Atonio, and Price Waterhouse, 16:553 (1990) 

McClamrock, Meyer and Spencer, Case Comment, Alabama Student Party v. 
Student Government Asscciation of the University of Alabama: The First 
Amendment and Student-Government Election Campaign Speech in Public 
Universities, 16:649 (1990) 

Dumas, McIntyre and Zelenock, Case Comment, Parate v. Isibor: Resolving 
the Conflict Between the Academic Freedom of the University and the 
Academic Freedom of University Professors, 16:713 (1990) 


FINANCIAL AID To STUDENTS 


Olswang, Cole and Wilson, Program Elimination, Financial Emergency, and 
Student Rights, 9:163 (1982) 

Henze, State Universities as Political Subdivisions: Where is the Border? 
9:341 (1983) 

Ayres and Sagner, The Bankruptcy Reform Act and Student Loans: Unraveling 
New Knots, 9:361 (1983) 

Mooney, Conditioning Student Aid on Draft Registration: The Legislation 
and Regulations, 10:379 (1984) 

Bovee, Goettling, and Ritter, Case Comment: Witters v. Washington Depart- 
ment of Services for the Blind: The Establishment Clause and Financial 
Aid to Students Attending Private Religious Institutions, 13:397 (1987) 


FINANCIAL ASPECTS OF INSTITUTIONAL MANAGEMENT 


Reidhaar, Memorandum: The Legal Implications of Divestment of University 
Investments in Companies Doing Business in South Africa, 7:164 (1980) 

Vecchione, Chapter 11 of Bankruptcy Code as an Alternative to Closing or 
Merger, 8:1 (1981) 

Olswang, Planning the Unthinkable: Issues in Institutional Reorganizations 
and Faculty Reductions, 9:431 (1983) 





1990] INDEX 741 


Fowler, University-Industry Research Relationships: The Research Agreement, 
9:515 (1983) 

Richards, ‘‘Financial Emergency’’ and the Faculty Furlough: A Breach of 
Contract? 10:225 (1983) 

Kirk, Judicial Deference to Institutional Autonomy: The Irony of Yeshiva and 
the Financial Exigency Cases, 10:541 (1984) 

Flaherty, Exempt Organizations and Real Estate Syndications After the Tax 
Reform Act of 1984, 12:61 (1985) 

Johnson and Weeks, To Save a College: Independent College Trustees and 
Decisions on Financial Exigency, Endowment Use and Closure, 12:455 
(1986) 

Kertz and Hasson, Federal Income Tax Rules Regulating University Research 
and Development, 13:109 (1986) 

Dixon, Lynch, and Swem, Case Comment: Pace v. Hymas: Termination of 
Tenured University Faculty—Financial Exigency and the Burden of Proof 
in a Substantive Due Process Claim, 13:417 (1987) 

Walker and Israeloff, Historic Preservation and the Institutional Owner, 14:59 
(1987) 

Cole and Goldblatt, Award of Construuction Contracts: Public Institutions’ 
Authority to Select the Lowest Responsible Bidder, 16:177 (1989) 


FOUNDATIONS 


Kertz, Tax Exempt Organizations and Commercially Sponsored Scientific 
Research, 9:69 (1982) 


GOVERNANCE 


Newell, Use of Campus Facilities for First Amendment Activity, 9:27 (1982) 

Weber, State Public Records Acts: The Need to Exempt Scientific Research 
Belonging to State Universities from Indiscriminate Public Disclosure, 
10:129 (1983) 

Broome, A Limitation on Federal Authority to Deny Duty-Free Entry of 
Scientific Equipment, 10:325 (1984) 

Stanley, The Rights of Gay Student Organizations, 10:397 (1984) 

Olivas and Denison, Legalization in the Academy: Higher Education and the 
Supreme Couit, 11:1 (1984) 

Schneider, Political Interference in Law School Clinical Programs: Reflections 
on Outside Interference and Academic Freedom, 11:179 (1984) 

O’Neil, Academic Freedom and the Constitution, 11:275 (1984) 

Greenleaf, Academic Institutions in the Light and Shadow of the Law, 12:1 
(1985) 

Cleveland, The Costs and Benefits of Openness: Sunshine Laws and Higher 
Education, 12:127 (1984) 

Kaplin, Law on the Campus 1960-1985: Years of Growth and Challenge, 
12:269 (1985) 

Beach, The Management and Governance of Academic Institutions, 12:301 
(1985). 

Fishbein, New Strings on the Ivory Tower: The Growth of Accountability in 
Colleges and Universities, 12:381 (1985) 

Johnson and Weeks, To Save a College: Independent College Trustees and 
Decisions on Financial Exigency, Endowment Use and Closure, 12:455 
(1986) 

Mingle, Book Review, The Costs and Benefits of Openness: Sunshine Laws 
and Higher Education, 12:569 (1986) 








742 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Milam and Marshall, Impact of Regents of the University of Michigan v. 
Ewing on Academic Dismissals from Graduate and Professional Schools, 
13:335 (1987) 

Steele, Mandatory Student Fees in Public Universities: Bringing the First 
Amendment Within the Campus Gate, 13:353 (1987) 

Brickley and Ryan, Case Comment: Miller v. Rutgers and Kovats v. Rutgers: 
Application of the Eleventh Amendment in Suits Against State Colleges 
and Universities, 13:407 (1987) 

Swan, The Eleventh Amendment Revisited: Suits Against State Government 
Entities and Their Employees in Federal Courts, 14:1 (1987) 

Antonini, Fantozzi and Pruss, Case Comment: Harvard Law School v. Schultz: 
When Exclusion of Aliens Under the Immigration and Naturalization Act 
Conflicts with First Amendment Rights of United States Citizens, 14:153 
(1987) 

Ryan, The First Amendment on Campus: The Rights of the Student Press v. 
The Rights of the Students, 14:505 (1988) 

Dutile, God and Gays at Georgetown: Observations on Gay Rights Coalition 
of Georgetown University Law Center v. Georgetown University, 15:1 (1988) 

Bhirdo, The Liability and Responsibility of Institutions of Higher Education 
for the On-Campus Victimization of Students, 16:119 (1989) 

Hodulik, Prohibiting Discriminatory Harassment By Regulating Student Speech: 
A Balancing of First-Amendment and University Interests, 16:573 (1990) 

Kennelly, Book Review, On Assuming A College or University Presidency, 
Lessons and Advice from the Field, by Estela M. Bensimon, Marian L. 
Gade and Joseph F. Kauffman, 16:731 (1990) 


HEALTH SCIENCES 


Jeddeloh, Education Program Cost Reimbursement in University Hospitals: Is 
There a Coherent National Policy? 8:465 (1982) 

Madsen, New State Legislation on Informing Workers About Hazardous 
Substances in the Workplace—Will It Impact on University Teaching and 
Research? 9:325 (1983) 

Conlon, Book Review, Health Care Labor Law. Ira Michael Shephard and A. 
Edward Doudera, eds., 9:355 (1983) 

Hitchner, Medicare and Medicaid Reimbursement of Teaching Hospitals and 
Faculty Physicians, 10:79 (1983) 

Woods and Steadman, Bradley Center, Inc. v. Wessner: The Psychotherapist’s 
Duty to Warn, 10:293 (1983) 

Rothstein, Reproductive Hazards and Sex Discrimination in the Workplace: 
New Concerns in Industry and on Campus, 10:495 (1984) 

Lawton, Carder, and Weisman, Recent Governmental Action Regarding the 
Treatment of Seriously Ill Newborns, 11:405 (1985) 

Capron, Legal Perspectives on Institutional Ethics Committees, 11:417 (1985) 

American Academy of Pediatrics, Guidelines for Infant Bioethics Committees, 
11:433 (1985) 

Rich, Malpractice Issues in the Academic Medical Center, 13:149 (1966) 

Wagner, Human Tissue Research: Who Owns the Results? 14:259 (1987) 

Brickley, AIDS: A University’s Liability for Failure to Protect Its Students, 
14:529 (1988) 

Kobasic, Institutional Review Boards in the University Setting: Review of 
Pharmaceutical Testing Protocols, Informed Consent and Ethical Consid- 
erations, 15:185 (1988) 

Keyes, Health-Care Professionals with AIDS: The Risk of Transmission Bal- 
anced Against the Interests of Professionals and Institutions, 16:— (1990) 





1990] 


INSURANCE 


Tytel, Spirt v. Long Island University, TIAA-CREF and the Sex-Based Mor- 
tality Table Controversy, 7:119 (1980) 

Shapiro, Memorandum: Early Retirement Incentives and the Employee Re- 
tirement Income Security Act, 7:174 (1980) 

Atkinson, Workers’ Compensation and College Athletics: Should Universities 
Be Responsible for Athletes Who Incur Serious Injuries? 10:197 (1982) 


INTELLECTUAL PROPERTY 


Edwards, Usages of Copyrighted Musical Works Permissible Without Ac- 
quiring a Copyright License, Assignment, or Release, 6:363 (1980) 

Ward, Copyright in Museum Collections: An Overview of Some of the 
Problems, 7:297 (1981) 

Harris, Memorandum: Introductory Guide to Academic Risks of Copyright 
Infringement, 7:328 (1981) 

Smith, Implications of the Uniform Patent Legislation to Colleges and Uni- 
versities, 8:82 (1981) 

Anderson, Licensing of College and University Trademarks, 8:97 (1981) 

University of North Carolina Council on Biotechnology Patent Task Group 
Report, 9:41 (1982) 

Simon, Faculty Writings: Are They ‘‘Works Made for Hire’’ Under the 1976 
Copyright Act? 9:485 (1983) 

Bell and Majestic, Protection and Enforcement of College and University 
Trademarks, 10:63 (1983) 

Neuenschwander, Oral History and Copyright: An Uncertain Relationship, 
10:147 (1982) 

Lachs, University Patent Policy, 10:263 (1984) 

Ramey, Off-the-Air Educational Videorecording and Fair Use: An Analysis, 
10:341 (1984) 

Hollander, An Introduction to Legal and Ethical Issues Relating to Computers 
in Higher Education, 11:215 (1984) 

Orleans, Book Review, Partners in the Research Enterprise: University Cor- 
porate Relations in Science and Technology; Book Review, Dollars and 
Scholars: An Inquiry into the Impact of Faculty Income upon the Functions 
and Future of the Academy, 11:237 (1984) 

White, Book Review, Partners in the Research Enterprise: University-Corpo- 
rate Relations in Science and Technology: Book Review, Dollars and 
Scholars: An Inquiry into the Impact of Faculty Income upon the Functions 
and Future of the Academy, 11:257 (1984) 

Burshtein, Collegiate Licensing in Canada and the Statutory Advantage, 
12:227 (1985) 

Olson, Copyright and Fair Use: Implications of Nation Enterprises for Higher 
Education, 13:489 (1986) 

Sorenson, Impact of the Copyright Law on College Teaching, 12:509 (1986) 

Lautsch, Book Review, Computers in Education: Legal Liabilities and Ethical 
Issues Concerning Their Use and Misuse, 14:163 (1987) 

Wagner, Human Tissue Research: Who Owns the Results? 14:259 (1987) 

Daane, Regents of the University of Michigan v. State of Michigan: South 
African Divestiture and Constitutional Autonomy, A Case Commentary, 
15:313 (1989) 

Luzum and Pupel, Weinstein v. University of Illinois: The ‘‘Work-for-Hire”’ 
Doctrine and Procedural Due Process for Nontenured Faculty, 15:369 (1989) 








744 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


LaBor LAW 


Bodner, The Implications of Yeshiva University for College Bargaining Rights 
of Faculty at Private and Public Institutions of Higher Education, 7:78 
(1980) 

Lee, Faculty Role in Academic Governance and the Managerial Exclusion: 
Impact of the Yeshiva Decision, 7:222 (1981) 

Finkin, The Yeshiva Decision: A Somewhat Different View, 7:321 (1981) 

Geetter, In the Matter of the University of Connecticut and the AAUP: Brief 
on Determining Faculty Workload in the Collective Bargaining Context, 
8:254 (1981) 

Bompey, Decoupling Tenure and Employment Under the 1978 Amendments 
to the Age Discrimination in Employment Act, 8:425 (1982) 

Buckley, Perspective on Gunther, 8:433 (1982) 

Shepard and Moran, The Future of Faculty Collective Bargaining at Private 
Universities, 9:41 (1982) 

Veazie, University Collective Bargaining: The Experience of the Montana 
University System, 9:51 (1982) 

Casey, Constructive Discharge Under Title VII in Institutions of Higher 
Education, 9:191 (1982) 

Bompey and Saltzman, The Role of Statistics in Employment Discrimination 
Litigation—A University Perspective, 9:263 (1983) 

Lee, Balancing Confidentiality and Disclosure in Faculty Peer Review: Impact 
of Title VII Litigation, 9:279 (1983) 

Barnes and Schlottman, After ‘‘Decoupling’’: Further Thoughts, 9:315 (1983) 

Conlon, Book Review, Health Care Labor Law. Ira Michael Shepard and A. 
Edward Doudera, eds., 9:355 (1983) 

Lee and Begin, Criteria for Evaluating the Managerial Status of College 
Faculty: Applications of Yeshiva University by the NLRB, 10:515 (1984) 

Kirk, Judicial Deference to Institutional Autonomy: The Irony of Yeshiva and 
the Financial Exigency Cases, 10:541 (1984) 

Graves, Commentary, Coaches in the Courtroom: Recovery in Actions for 
Breach of Employment Contracts, 12:545 (1986) 

Judge, Student-Athletes as Employees: Income Tax Consequences, 13:285 
(1986) 

Andrews, Dang and McLean, Recent Development: Church Licensed Profes- 
sors: The Curran Controversy, 13:375 (1987) 

Dixon, Lynch and Swem, Case Comment: Pace v. Hymas: Termination of 
Tenured University Faculty—Financial Exigency and the Burden of Proof 
in a Substantive Due Process Claim, 13:417 (1987) 

Delano, Discovery in University Employment Discrimination Suits: Should 
Peer Review Materials Be Privileged? 14:121 (1987) 

Olswang, Union Security Provisions, Academic Freedom and Tenure: The 
Implications of Chicago Teachers Union v. Hudson, 14:539 (1988) 

Stadler, Drug Testing of College and University Employees, 15:321 (1989) 

Barnes and Khorey, The Effects and Use of Administrative Determinations in 
Subsequent Employment Litigation, 16:189 (1989) 

Cosgrove, Grundy and Heffernan, Case Comment: Shannon v. Bepko: Public 
Colleges and Universities as State Agencies; Standards for Eleventh 
Amendment Protection, 16:151 (1989) 

Swan, Subjective Hiring and Promotion Decisions in the Wake of Fort Worth, 
Atonio, and Price Waterhouse, 16:553 (1990). 


LEGISLATION 


Madsen, New State Legislation on Informing Workers About Hazardous 
Substances in the Workplace—Will It Impact on University Teaching and 
Research? 9:325 (1983) 





1990] INDEX 745 


Mooney, Conditioning Student Aid on Draft Registration: The Legislation 
and Regulations, 10:379 (1984) 

Lawton, Carder, and Weisman, Recent Governmental Action Regarding the 
Treatment of Seriously Ill Newborns, 11:405 (1985) 

Rumsey, Legal Aspects of the Relationship Between Fraternities and Public 
Institutions of Higher Education: Freedom of Association and Ability to 
Prohibit Campus Presence or Student Membership, 11:465 (1985) 

Cleveland, The Costs and Benefits of Openness: Sunshine Laws and Higher 
Education, 12:127 (1984) 

Mingle, Book Review, The Costs and Benefits of Openness: Sunshine Laws 
and Higher Education, 12:569 (1986) 

Lam, Restrictions on Technology Transfer Among Academic Researchers: 
Will Recent Changes in the Export Control System Make a Difference? 
13:311 (1986) 

Andrews, State Legislation on Comparable Worth: Will it Bring Pay Equity 
to Academe? 14:469 (1988) 

Suffern, The Impact of the National Association of Attorneys General Model 
Solicitation Act on Colleges and Universities, 15:177 (1988) 

Daane, Regents of the University of Michigan v. State of Michigan: South 
African Divestiture and Constitutional Autonomy, A Case Commentary, 
15:289 (1988) 

Curry, Hazing and the ‘‘Rush’’ Toward Reform: Responses from Universities, 
Fraternities, State Legislatures, and the Courts, 16:93 (1989) 

Alessandro, The Student-Athlete Right-to-Know Act: Legislation Would Re- 
quire Colleges to Make Public Graduation Rates of Student Athletes, 16:287 
(1989) 


LIABILITY 


Hazardous Substances in the Workplace—Will It Impact on University Teach- 
ing and Research? 9:325 (1983) 

Atkinson, Workers’ Compensation and College Athletics: Should Universities 
Be Responsible for Athletes Who Incur Serious Injuries? 10:197 (1982) 
Woods and Steadman, Bradley Center, Inc. v. Wessner: The Psychotherapist’s 

Duty to Warn, 10:293 (1984) 

Rothstein, Reproductive Hazards and Sex Discrimination in the Workplace: 
New Concerns in Industry and on Campus, 10:495 (1984) 

Roth, The Impact of Liquor Liability on Colleges and Universities, 13:45 
(1986) 

Rich, Malpractice Issues in the Academic Medical Center, 13:149 (1986) 

Cole, Recent Developments in Sexual Harassment, 13:267 (1986) 

Brickley and Ryan, Case Comment: Miller v. Rutgers and Kovats v. Rutgers: 
Application of the Eleventh Amendment in Suits Against State Colleges 
and Universities, 13:407 (1987) 

Swan, The Eleventh Amendment Revisited: Suits Against State Government 
Entities and Their Employees in Federal Courts, 14:1 (1987) 

Helms, Patterns of Litigation in Postsecondary Education: A Case Law Study, 
14:99 (1987) 

Lautsch, Book Review, Computers in Education: Legal Liabilities and Ethical 
Issues Concerning Their Use and Misues, 14:163 (1987) 

McLean, Tort Liability of Colleges and Universities for Injuries Resulting 
from Student Alcohol Consumption, 14:399 (1987) 

Brickley, AIDS: A University’s Liability for Failure to Protect Its Students, 
14:529 (1988) 

Kobasic, Smith and Zucker, Case Comment: Eiseman v. State of New York: 
The Duty of a College to Protect its Students from Harm by Other Students 
Admitted Under Special Programs, 14:591 (1988) 














746 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Miyamoto, Liability of Colleges and Universities for Injuries Sustained by 
Students While Participating in Extracurricular Activities, 15:149 (1988) 

Manderfeld, College and University Liability Under Superfund, 15:217 (1988) 

Graziano, Boren, Suing States for Copyright Infringement—An Eleventh 
Amendment Bar?, 15:269 (1989) 

Guerre, Hasty and Paige, Case Comment, Gehling v. St. George’s University 
School of Medicine, Ltd.: Continued Erosion of Colleges’ and Universities’ 
Duty to Students Injured in Collegiate Activities, 16:677 (1990) 


PERSONNEL 


Unemployment Insurance Problems: A Practicum, 6:43 (1979) 

Hustoles, Faculty and Staff Dismissals: Developing Contract and Tort Theo- 
ries, 10:479 (1984) 

Cunningham, Leeson, Stadler, Kahn v. Superior Court of the County of Santa 
Clara: The Right to Privacy and the Academic Freedom Privilege with 
Respect to Confidential Peer Review Materials, 15:73 (1988) 

Stoner and Nogay, The Model University Coaching Contract (‘‘MCC’’): A 
Better Starting Point for Your Next Negotiation, 16:43 (1989) 

Barnes and Khorey, The Effects and Use of Administrative Determinations in 
Subsequent Employment Litigation, 16:189 (1989) 


REAL PROPERTY 


Flaherty, Exempt Organizations and Real Estate Syndications After the Tax 
Reform Act of 1984, 12:61 (1985) 

Walker and Israeloff, Historic Preservation and the Institutional Owner, 14:59 
(1987) 


REGULATORY MEASURES 


Reback and Vogt, AAMC v. Carey: Briefs in Support of a Motion to Enjoin 
Enforcement of New York’s Standardized Test Disclosure Law, 7:132 (1980) 

Richardson, A Delicate Balance: U.S. Government and Higher Education, 
8:445 (1982) 

Schwartz and Woods, Public Television and the Hearing Impaired, 9:1 (1982) 

Orleans and Smith, Who Should Provide Interpreters Under Section 504 of 
the Rehabilitation Act? 9:177 (1982) 

Tashjian-Brown, Title IX: Progress Toward Program Specific Regulation of 
Private Academia, 10:1 (1983) 

Plaintiff's Motion for Summary Judgment, University of Richmond v. Bell 
(Document From Counsel), 10:34 (1983) 

Plaintiff's Motion For Summary Judgment, University of Richmond v. Bell 
(Document From Counsel), 10:36 (1983) 

Broome, A Limitation on Federal Authority to Deny Duty-Free Entry of 
Scientific Equipment, 10:325 (1984) 

Kirby, Federal Antitrust Issues Affecting Institutions of Higher Education: 
An Overview, 11:345 (1984) 

Rowe, NCAA v. Board of Regents: A Broadening of the Rule of Reason, 
11:377 (1984) 

Lam, Restrictions on Technology Transfer Among Academic Researchers: 
Will Recent Changes in the Export Contrci System Make a Difference? 
13:311 (1986) 

Antonini, Fantozzi and Pruss, Case Comment: Harvard Law School v. Schultz: 
When Exclusion of Aliens Under the Immigration and Naturalization Act 











1990] INDEX 747 


Conflicts with First Amendment Rights of United States Citizens, 14:153 
(1987) 

Suffern, The Impact of the National Association of Attorneys General Model 
Solicitation Act on Colleges and Universities, 15:185 (1988) 

Daane, Regents of the University of Michigan v. State of Michigan: South 
African Divestiture and Constitutional Autonomy, A Case Commentary, 
15:313 (1989) 


RESEARCH 


Madsen, New State Legislation on Informing Workers About Hazardous 
Substances in the Workplace—Will It Impact on University Teaching and 
Research? 9:325 (1982) 

Sullivan and Bader, The Application of Export Control Laws to Scientific 
Research at Universities, 9:451 (1983) 

Fowler, University-Industry Research Relationships: The Research Agreement, 
9:515 (1983) 

Pajaro Dunes Conference Draft Statement (Document From Counsel), 9:533 
(1983) 

University of North Carolina Council on Biotechnology Patent Task Group 
Report, 9:541 (1983) 

Hoornstra and Liethen, Academic Freedom and Civil Discovery, 10:113 (1983) 

Weber, State Public Records Acts: The Need to Exempt Scientific Research 
Belonging to State Universities from Indiscriminate Public Disclosure, 
10:129 (1983) 

Neuenschwander, Oral History and Copyright: An Uncertain Relationship, 
10:147 (1983) 

Lacks, University Patent Policy, 10:263 (1984) 

Bartlett and Siena, Research and Development: Limited Partnerships as a 
Device to Exploit University Owned Technology, 10:435 (1984) 

Caruso, Book Review, Marine Scientific Research and the Law of the Sea, 
11:65 (1984) 

Orleans, Book Review, Partners in the Research Enterprise: University-Cor- 
porate Relations in Science and Technology; Book Review, Dollars and 
Scholars: An Inquiry into the Impact of Faculty Income upon the Functions 
and Future of the Academy, 11:237 (1984) 

White, Book Review, Partners in the Research Enterprise: University-Corpo- 
rate Relations in Science and Technology; Book Review, Dollars and 
Scholars: An Inquiry into the Impact of Faculty Income upon the Functions 
and Future of the Academy, 11:257 (1984) 

Burke, University Policies on Conflict of Interest and Policy of Publication, 
12:175 (1985) 

Kertz and Hasson, Federal Income Tax Rules Regulating University Research 
and Development, 13:109 (1986) 

Lam, Restrictions on Technology Transfer Among Academic Researchers: 
Will Recent Changes in the Export Control System Make a Difference? 
13:311 (1986) 

Wagner, Human Tissue Research: Who Owns the Results? 14:259 (1987) 

Attanasio, Does the First Amendment Guarantee a Right to Conduct Scientific 
Experiments? 14:435 (1988) 

Kobasic, Institutional Review boards in the University Setting: Review of 
Pharmaceutical Testing Protocols, Informed Consent and Ethical Consid- 
erations, 15:185 (1988) 


STUDENTS 


Pavela, Limiting the ‘‘Pursuit of Perfect Justice’? on Campus: A Proposed 
Code of Student Conduct, 6:137 (1980) 








748 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Jennings, Breach of Contract Suits by Students Against Postsecondary Insti- 
tutions: Can They Succeed? 7:191 (1981) 

Gordon, Stretton, Ong, and Ezekial, Due Process Rights of Medical Residents, 
8:120 (1981) 

Nordin, The Contract to Educate: Toward a More Workable Theory of the 
Student-University Relationship, 8:141 (1981) 

Ruxin, Unsportsmanlike Conduct: The Student Athlete, the NCAA, and 
Agents, 8:347 (1982) 

Pauley, Williams v. Hamilton, 8:399 (1982) 

Golden, College Student Dismissals and the Eldridge Factors: What Process 
is Due? 8:495 (1982) 

Pavela, Psychiatric Paternalism and the Misuse of Mandatory ‘‘Medical’’ 
Withdrawals on Campus, 9:101 (1982) 

Hunter, Collecting Defaulted Student Loans: How Much Diligence is Due? 
9:149 (1982) 

Olswang, Cole and Wilson, Program Elimination, Financial Emergency and 
Student Rights, 9:163 (1982) 

Lines, Tuition Discrimination: Valid and Invalid Uses of Tuition Differentials, 
9:241 (1983) 

Orleans, Book Review, Ability Testing of Handicapped People: Dilemma For 
Government, Science, and the Public. Susan W. Sherman and Nancy M. 
Robinson, eds., 9:347 (1983) 

Ayres and Sagner, The Bankruptcy Reform Act and Student Loans: Unraveling 
New Knots, 9:361 (1983) 

Atkinson, Workers’ Compensation and College Athletics: Should Universities 
Be Responsible for Athletes Who Incur Serious Injuries? 10:197 (1982) 
Staton, Recent Cases Concerning: The Rights of Student-Athletes, 10:209 

(1983) 

Mooney, Conditioning Student Aid on Draft Registration: The Legislation 
and Regulations, 10:379 (1984) 

Stanley, The Rights of Gay Student Organizations, 10:397 (1984) 

Olivas and Denison, Legalization in the Academy: Higher Education and the 
Supreme Court, 11:1 (1984) 

Rumsey, Legal Aspects of the Relationship Between Fraternities and Public 
Institutions of Higher Education: Freedom of Association and Ability to 
Prohibit Campus Presence or Student Membership, 11:465 (1985) 

Morton, Who Should Speak? Who Should Pay? The Complexities of Refund- 
ing Student Fees at Public Colleges and Universitue., 11:481 (1985) 

Long, Standard of Proof in Student Disciplinary Cases, 12:71 (1985) 

Davenport, The Catalog in the Courtroom: From Shield to Sword? 12:201 
(1985) 

Reidhaar, The Assault on the Citadel: Reflections on a Quarter Century of 
Change in the Relationships Between the Student and the University, 
12:343 (1985) 

Keller, Shall the Truce Be Unbroken? New Jersey v. T.L.O. and Higher 
Education, 12:415 (1985) 

Roth, The Impact of Liquor Liability on Colleges and Universities, 13:45 
(1986) 

Mawdsley, Plagiarism Problems in Higher Education, 13:65 (1986) 

Rothstein, Section 504 of the Rehabilitation Act: Emerging Issues for Colleges 
and Universities, 13:229 (1986) 

Cole, Recent Developments in Sexual Harassment, 13:267 (1986) 

Judge, Student-Athletes as Employees: Income Tax Consequences, 13:285 
(1986) 

Milam and Marshall, Impact of Regents of the University of Michigan v. 
Ewing on Academic Dismissals from Graduate and Professional Schools, 
13:335 (1987) 





1990} INDEX 749 


Steele, Mandatory Student Fees in Public Universities: Bringing the First 
Amendment Within the Campus Gate, 13:353 (1986) 

Bovee, Goettling, and Ritter, Case Comment: Witters v. Washington Depart- 
ment of Services for the Blind: The Establishment Clause and Financial 
Aid to Students Attending Private Religious Institutions, 13:397 (1987) 

Weeks, Book Review, The Dismissal of Students with Mental Disorders: Legal 
Issues, Policy Considerations and Alternative Responses, 13:429 (1987) 

Reams, Revocation of Academic Degrees by Colleges and Universities, 14:283 
(1987) 

Swem, Due Process Rights in Student Disciplinary Matters, 14:359 (1987) 

McLean, Tort Liability of Colleges and Universities for Injuries Resulting 
from Student Alcohol Consumption, 14:399 (1987) 

Bennett, Education and the Constitution: The Case of Citizen James Madison, 
14:417 (1988) 

Ryan, The First Amendment on Campus—The Rights of the Student Press v. 
The Rights of the Students, 14:505 (1988) 

Brickley, AIDS: A University’s Liability for Failure to Protect Its Students, 
14:529 (1988) 

Kobasic, Smith and Zucker, Case Comment: Eiseman v. State of New York: 
The Duty of a College to Protect Its Students from Harm by Other Students 
Admitted Under Special Programs, 14:591 (1988) 

Keller, Consensual Amorous Relationships Between Faculty and Students: 
The Constitutional Right to Privacy, 15:21 (1988) 

Miyamoto, Liability of Colleges and Universities for Injuries sustained by 
Students While Participating in Extracurricular Activities, 15:149 (1988) 

Richmond, Students’ Rights to Counsel in University Disciplinary Proceed- 
ings, 15:289 (1989) 

Sullivan, The College or University Power to Withhold Diplomas, 15:321 
(1989) 

Curry, Hazing and the ‘‘Rush’’ Toward Reform: Responses from Universities, 
Fraternities, State Legislatures, and the Courts, 16:93 (1989) 

Bhirdo, The Liability and Responsibility of Institutions of Higher Education 
for the On-Campus Victimization of Students, 16:119 (1989) 

Haviland, Student Discriminatory Harassment, 16:311 (1989) 

Hodulik, Prohibiting Discriminatory Harassment by Regulating Student Speech: 
A Balancing of First-Amendment and University Interests, 16:573 (1990) 





TAXATION 


Update on Unrelated Business Income, 6:97 (1980) (Conference Outline) 

Behrsin, Burstein v. United States: Housestaff Stipends and the ‘‘Fellowship”’ 
Exclusion Under Section 117 of the Internal Revenue Code, 8:131 (1981) 

Thompson and Young, Taxing the Sale of Broadcast Rights to College Ath- 
letics—An Unrelated Trade or Business? 8:331 (1982) 

Kertz, Tax Exempt Organizations and Commercially Sponsored Scientific 
Research, 9:69 (1982) 

Henze, State Universities As Political Subdivisions: Where is the Border? 
9:341 (1983) 

Flaherty, Exempt Organizations and Real Estate Syndications After the Tax 
Reform Act of 1984, 12:61 (1985) 

Kertz and Hasson, Federal Income Tax Rules Regulating University Research 
and Development, 13:109 (1986) 

Judge, Student-Athletes as Employees: Income Tax Consequences, 13:285 
(1986) 

Niccolls, Nave, and Olswang, Unrelated Business Income Tax and. Unfair 
Competition: Current Status of the Law, 15:249 (1989) 





750 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 4 


Keeling, Property Taxation of Colleges and Universities: The Dilemma Posed 
by the Use of Facilities for Purposes Unrelated to Education, 16:623 (1990) 

Evans, Hill and Scheske, Case Comment, Knapp v. Commissioner of Internal 
Review: Tuition Assistance or Scholarship, A Question of Taxation, 16:699 
(1990) 


TUITION AND FEES 


Lines, Tuition Discrimination: Valid and Invalid Uses of Tuition Differentials, 
9:241 (1983) 

Morton, Who Should Speak? Who Should Pay? The Complexities of Refund- 
ing Student Fees at Public Colleges and Universities, 11:481 (1985) 

Antonini, First Amendment Challenges to the Use of Mandatory Student Fees 
to Help fund Student Abortions, 15:61 (1986) 














THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


This country has witnessed great changes and challenges in education 
law during the past decade. Judicial decisions have changed student and 
faculty rights and their relations with institutions; colleges and univer- 
sities have entered an era of severe financial constraints with many legal 
ramifications; and Congress has dictated new procedures and requirements 
for serving members of protected classes. The professionals who deal with 
education law need a resource to keep current on this burgeoning body 
of law. 


The Journal of College and University Law is such a resource, and, in 
fact, is the only law review devoted totally to the concerns of higher 
education. If you presently do not subscribe, send in the application 
below—and if you do subscribe, please pass the subscription informa- 
tion on to someone you know who may benefit from the Journal. 


Mail subscription to: 
Rothman & Company 1 Year (4 Issues) $38.00 
10368 W. Centennial Rd. Payment Enclosed 0 
Littleton, CO. 80123 


Name: 





Street: 





City: State Zip 





Back issues of Volume 14 and 15 are available for $11.00 per single copy. 
Volume 14 is available for $38.00. Volumes 12-13 are available for $35.00. 
Price per single copy is $10.00. Volumes 7 through 11 are available for 
$30.00. Price per single copy is $8.00. Volumes 5 and 6 are available for 
$25.00; price per single copy is $6.50. Volumes 1 through 4 are $20.00 
for each year; price per single copy is $5.00. Subscription information for 
back issues is available from NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 





Membership in the National Association of College and University At- 
torneys (NACUA) includes a subscription to the Journal. For information 
on joining NACUA, write: NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 








INSTRUCTIONS FOR AUTHORS 


The Journal of College and University Law is a quarterly publication 
of the National Association of College and University Attorneys (NACUA) 
and the Notre Dame Law School. It is a refereed, professional journal 
specializing in contemporary legal issues and developments important 
to postsecondary education. 


The Journal publishes articles, commentaries (scholarly editorials), 
book reviews, student notes and student case comments. Experts in the 
law of higher education review all manuscripts. 


Manuscripts should be typewritten on 812” x 11” paper, and should 
be double-spaced. Set-off quotations should be double-spaced. Endnotes 
should reflect the format specified in the fourteenth edition of the Uniform 
System of Citation (the ‘‘Blue Book’’). A paragraph on the title page 
should provide the position, the educational background, the address and 
the telephone number of the author. Each author is expected to disclose 
in an endnote any affiliation or position, past, present, or prospective, 
that could be perceived to influence the author’s views on matters 
discussed in the manuscript. 


Decisions on publication usually are made within four weeks of a 
manuscript’s receipt. A student editor, an outside reviewer, and the 
Faculty Editor edit articles accepted for publication. The Journal sub- 
mits editorial changes to the author for approval before publication. The 
Faculty Editor reserves the right of final decision concerning all 
manuscript changes. When an article is approved for publication, the 
Journal retains the exclusive right to publish it, and the copyright is 
owned by NACUA. 


Manuscripts should be submitted to: Professor Fernand N. Dutile, 
Faculty Editor, The Journal of College and University Law, Notre Dame 
Law School, Notre Dame, Indiana 46556. 


Manuscript Deadlines 
August 25 Winter distribution 
October 1 Spring distribution 
January 1 Summer distribution 
March 1 Fall distribution 








National Legal Writing Competition 


For the best law student article on a topic relating to 
legal issues in higher education 


The Donald L. Reidhaar Prize of $1,000 
and Publication in 


THE JOURNAL OF 


COLLEGE AND 


UNIVERSITY 
LAW 


Send manuscripts (in quadruplicate) not later than June 8, 1990 to 
Phillip M. Grier, Executive Director, National Association of College and University 
Attorneys, One Dupont Circle, Suite 620, Washington, D.C. 20036. 


Recent winners of the competition are: 


Margaret J. Lam. “Restrictions on Technology Transfer Among Academic Researchers: 
Will Recent Changes in the Export Control System Make a Difference?” (1986) 

Elisabeth A. Keller. “Consensual Amorous Relationships Between Faculty and Students 
and the Constitutional Right to Privacy.” (1987) 

Michael J. Schinner. “Establishing a Collegiate Trademark Licensing Program: To 
What Extent Does an Institution Have an Exclusive Right to its Name?” (1988) 

James C. Harvey. “Fraternities and the Constitution: University-Imposed Relationship 
Statements May Violate Student Associational Rights.” (1989) 


As a condition of entering the competition, the author must agree to grant to NACUA the right 
of first publication of the manuscript. Other extries will also be considered for publication in the 
Journal; all submissions should be in law journel format with citations in accordance with the 
Uniform System of Legal Citations. 














THE JOURNAL OF CCLLEGE AND Second Class Postage Paid at 
UNIVERSITY LAW Washington, D.C. 
National Association of College and on . ——— 
University Attorneys eeeeniacens 

Suite 620, One Dupont Circle, N.W. 


Washington, D.C. 20036 





WEBSTER, N. GERMAINE 
SERIALS PROCESSING DEPT. 
UNIVERSITY MICROFILMS INT'L 
700 N. ZEEB RD 

ANN ARBOR MI 48106 








— 
lle 


FFrEEEFE EEE 














E 





EFEE 
ERE 


— 
IE 














